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TEXT: § 233.27 Requirements for compliance evaluation programs.

(a) State programs shall have procedures for receipt, evaluation, retention and investigation for possible
enforcement of all notices and reports required of permittees and other regulated persons (and for investigation for
possible enforcement of failure to submit these notices and reports).

(b) State programs shall have inspection and surveillance procedures to determine, independent of information
supplied by regulated persons, compliance or noncompliance with applicable program requirements. The State shall
maintain:

(1) A program which is capable of making comprehensive surveys of all facilities and activities subject to the State
Director's authority to identify persons subject to regulation who have failed to comply with permit application or other
program requirements. Any compilation, index, or inventory of such facilities and activities shall be made available to
the Regional Administrator upon request;

(2) A program for periodic inspections of the facilities and activities subject to regulation. These inspections shall
be conducted in a manner designed to:

(i) Determine compliance or noncompliance with issued permit conditions and other program requirements;

(ii) Verify the accuracy of information submitted by permittees and other regulated persons in reporting forms and
other forms supplying monitoring data; and

(iii) Verify the adequacy of sampling, monitoring, and other methods used by permittees and other regulated
persons to develop that information;
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(3) A program for investigating information obtained regarding violations of applicable program and permit
requirements; and

(4) Procedures for receiving and ensuring proper consideration of information submitted by the public about
violations. Public effort in reporting violations shall be encouraged, and the State Director shall make available
information on reporting procedures.

(c) The State Director and State officers engaged in compliance evaluation shall have authority to enter any site or
premises subject to regulation or in which records relevant to program operation are kept in order to copy any records,
inspect, monitor or otherwise investigate compliance with the State program including compliance with permit
conditions and other program requirements. States whose law requires a search warrant before entry must conform with
this requirement.

(d) Investigatory inspections shall be conducted, samples shall be taken and other information shall be gathered in a
manner (e.g., using proper "chain of custody" procedures) that will produce evidence admissible in an enforcement
proceeding or in court.

§ 233.28 Requirements for enforcement authority.

(a) Any State agency administering a program shall have available the following remedies for violations of State
program requirements:

(1) To restrain immediately and effectively any person by order or by suit in State court from engaging in any
unauthorized activity which is endangering or causing damage to public health or the environment;

[Note. -- This subparagraph requires that States have a mechanism (e.g., an administrative cease and desist order or
the ability to seek a temporary restraining order) to stop any unauthorized activity endangering public health or the
environment.]

(2) To sue in courts of competent jurisdiction to enjoin any threatened or continuing violation of any program
requirement, including permit conditions, without the necessity of a prior revocation of the permit;

(3) To immediately and effectively halt or remove any unauthorized discharges of dredged or fill material,
including the authority to issue a cease and desist order, interim protection order, or restoration order to any person
responsible for, or involved in, an unauthorized discharge.

(4) To assess or sue to recover in court civil penalties and to seek criminal remedies, including fines, as follows:

(i) (A) Civil penalties shall be recoverable for the violation of any section 404 permit condition; any section 404
filing requirement; any duty to allow or carry out inspection, entry or monitoring activities; or, any regulation or orders
issued by the State Director. Such penalties shall be assessable in at least the amount of $5,000 per day for each
violation.

(B) Criminal fines shall be recoverable against any person who willfully or negligently violates any applicable
standards or limitations; any section 404 permit condition; or any section 404 filing requirement. Such fines shall be
assessable in at least the amount of $10,000 per day for each violation.

[Note. -- States which provide the criminal remedies based on "criminal negligence," "gross negligence" or strict
liability satisfy the requirement of paragraph (a)(3)(i)(B) of this section.]

(C) Criminal fines shall be recoverable against any person who knowingly makes any false statement,
representation or certification in any section 404 form, in any notice or report required by a section 404 permit, or who
knowingly renders inaccurate any monitoring device or method required to be maintained by the Director. Such fines
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shall be recoverable in at least the amount of $5,000 for each instance of violation.

[Note. -- In many States the State Director will be represented in State courts by the State Attorney General or other
appropriate legal officer. Although the State Director need not appear in court actions, he or she should have power to
request that any of the above actions be brought.]

(b)(1) The maximum civil penalty or criminal fine (as provided in paragraph (a)(4) of this section) shall be
assessable for each instance of violation and, if the violation is continuous, shall be assessable up to the maximum
amount for each day of violation.

(2) The burden of proof and degrees of knowledge or intent required under State law for establishing violations
under paragraph (a)(4) of this section, shall be no greater than the burden of proof or degree of knowledge or intent EPA
must provide when it brings an action under the CWA;

[Note. -- For example, this requirement is not met if State law includes mental state as an element of proof for civil
violations.]

(c) Any civil penalty assessed, sought or agreed upon by the State Director under paragraph (a)(4) of this section
shall be appropriate to the violation. A civil penalty agreed upon by the State Director in settlement of administrative or
judicial litigation may be adjusted by a percentage which represents the likelihood of success in establishing the
underlying violation(s) in such litigation. If such civil penalty, together with the costs of expeditious compliance, would
be so severely disproportionate to the resources of the violator as to jeopardize continuance in business, the payment of
the penalty may be deferred or the penalty may be forgiven in whole, or part, as circumstances warrant. In the case of a
penalty for a failure to meet a statutory or final permit compliance deadline, "appropriate to the violation" as used in this
paragraph, means a penalty which is equal to:

(1) An amount appropriate to redress the harm or risk to public health or the environment; plus

(2) An amount appropriate to remove the economic benefit gained or to be gained from delayed compliance; plus

(3) An amount appropriate as a penalty for the violator's degree of recalcitrance, defiance, or indifference to
requirements of the law; plus

(4) An amount appropriate to recover unusual or extraordinary enforcement costs thrust upon the public; minus

(5) An amount, if any, appropriate to reflect any part of the noncompliance attributable to the government itself;
and minus

(6) An amount appropriate to reflect any part of the noncompliance caused by factors completely beyond the
violator's control (e.g., floods, fires).

[Note. -- In addition to the requirements of this paragraph, the State may have other enforcement remedies. The
following enforcement options, while not mandatory, are highly recommended:

Procedures for assessment by the State of the costs of investigations, inspections, or monitoring surveys which lead
to the establishment of violations;

Procedures which enable the State to assess or to sue any persons responsible for unauthorized activities for any
expenses incurred by the State in removing, correcting or terminating any adverse effects upon human health and the
environment resulting from the unauthorized activity, whether or not accidental;

Procedures which enable the State to sue for compensation for any loss or destruction of wildlife, fish or aquatic
life, or their habitat, and for any other damages caused by unauthorized activity, either to the State or to any residents of
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the State who are directly aggrieved by the unauthorized activity, or both; and

Procedures for the administrative assessment of penalties by the Director.]

(d) Any State administering a program shall provide for public participation in the State enforcement process by
providing either:

(1) Authority which allows intervention as of right in any civil or administrative action to obtain remedies specified
in paragraphs (a)(1), (2), (3), or (4) of this section by any citizen having an interest which is or may be adversely
affected; or

(2) Assurance that the State agency or enforcement authority will:

(i) Investigate and provide written responses to all citizen complaints submitted pursuant to the procedures
specified in § 233.27(b)(4);

(ii) Not oppose intervention by any citizen when permissive intervention may be authorized by statute, rule, or
regulation; and

(iii) Publish notice of and provide at least 30 days for public comment on any proposed settlement of a State
enforcement action.

§ 233.29 Sharing of information.

(a) Any information obtained or used in the administration of a State program shall be available to EPA upon
request without restriction. If the information has been submitted to the State under a claim of confidentiality, the State
must submit the claim to EPA when providing information under this section. Any information obtained from a State
and subject to a claim of confidentiality will be treated in accordance with the regulations in 40 CFR Part 2. If EPA
obtains from a State information that is not claimed to be confidential, EPA may make that information available to the
public without further notice.

(b) EPA shall furnish to States with approved programs the information in its files not submitted under a claim of
confidentiality which the State needs to implement its approved program. EPA shall furnish to States with approved
programs information submitted to EPA under a claim of confidentiality, which the State needs to implement its
approved program subject to the conditions in 40 CFR Part 2.

§ 233.30 Coordination with other programs.

(a) Issuance of State 404 permits may be coordinated with issuance of RCRA, UIC, and NPDES permits whether
they are controlled by the State or EPA. See § 124.4.

(b) The State Director of any approved 404 program which may affect the planning for and development of
hazardous waste management facilities and practices shall consult and coordinate with agencies designated under
section 4006(b) of RCRA (40 CFR Part 255) as responsible for the development and implementation of State solid
waste management plans under section 4002(b) of RCRA (40 CFR Part 256).

§ 233.31 Approval process.

(a) Within 10 days of receipt of a complete State section 404 program submission under § 233.21 of this Part, the
Administrator shall provide copies of the State's submission to the Corps of Engineers, the U.S. Fish and Wildlife
Service, and the National Marine Fisheries Service.

(b) After determining that a State program submission is complete, EPA shall publish notice of the State's
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application in the Federal Register, and in enough of the largest newspapers in the State to attract Statewide attention,
and shall mail notice to persons known to be interested in such matters, including all persons on appropriate State, EPA,
Corps of Engineers, U.S. Fish and Wildlife Service, and National Marine Fisheries Service mailing lists and all permit
holders and applicants within the State. This notice shall:

(1) Provide a comment period of not less than 45 days during which interested members of the public may express
their views on the State program;

(2) Provide for a public hearing within the State to be held no less than 30 days after notice of the hearing is
published in the Federal Register;

(3) Indicate the cost of obtaining a copy of the State's submission;

(4) Indicate where and when the State's submission may be reviewed by the public;

(5) Indicate whom an interested member of the public should contact with any questions; and

(6) Briefly outline the fundamental aspects of the State's proposed program, and the process for EPA review and
decision.

(c) Within 90 days of receipt of a complete program submission under § 233.21, the Corps of Engineers, the U.S.
Fish and Wildlife Service, and the National Marine Fisheries Service shall submit any comments on the State program.

(d) Within 120 days of the receipt of a complete program submission under § 233.21, the Administrator shall
approve or disapprove the program based on the requirements of this Part and of CWA and taking into consideration all
comments received. A responsiveness summary shall be prepared by the Regional Office which identifies the public
participation activities conducted, describes the matters presented to the public, summarizes significant comments
received, and explains the Agency's response to these comments. The Administrator shall respond individually to
comments received from the Corps of Engineers, the U.S. Fish and Wildlife Service, and the National Marine Fisheries
Service.

(e) If the Administrator approves the State's section 404 program he or she shall notify the State and the Secretary
and publish public notice in the Federal Register. The Secretary shall suspend the issuance of section 404 permits by the
Corps of Engineers within the State, except for those waters specified in section 404(g)(1) of CWA and not identified in
the program description under 233.22(h)(1) as State regulated waters.

(f) If the Administrator disapproves the State program he or she shall notify the State of the reasons for the
disapproval and of any revisions or modifications to the State program which are necessary to obtain approval.

§ 233.32 Procedures for revision of State programs.

(a) Either EPA or the approved State may initiate program revision. Program revision may be necessary when the
controlling Federal or State statutory or regulatory authority is modified or supplemented. The State shall keep EPA
fully informed of any proposed modifications to its basic statutory or regulatory authority, its forms, procedures, or
priorities.

(b) Revision of a State program shall be accomplished as follows:

(1) The State shall submit a modified program description, Attorney General's statement, Memorandum of
Agreement, or such other documents as EPA determines to be necessary under the circumstances.

(2) Whenever EPA determines that the proposed program revision is substantial, EPA shall issue public notice and
provide an opportunity to comment for a period of at least 30 days. The public notice shall be mailed to interested
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persons and shall be published in the Federal Register and in enough of the largest newspapers in the State to provide
Statewide coverage. The public notice shall summarize the proposed revisions and provide for the opportunity to
request a public hearing. Such a hearing will be held if there is significant public interest based on requests received.

(3) The Administrator shall approve or disapprove revisions based on the requirements of this Part and of the
CWA.

(4) A program revision shall become effective upon the approval of the Administrator. Notice of approval of any
substantial program revision shall be published in the Federal Register. Notice of approval of non-substantial program
revisions may be given by a letter from the Administrator to the State Governor or his designee.

(c) States with approved programs shall notify EPA whenever they proposed to transfer all or part of any program
from the approved State agency to any other State agency, and shall identify any new division of responsibilities among
the agencies involved. The new agency is not authorized to administer the program until approved by the Administrator
under paragraph (b) of this section. Organizational charts required under § 233.22(b) shall be revised and resubmitted.

(d) Whenever the Administrator has reason to believe the circumstances have changed with respect to a State
program, he may request, and the State shall provide, a supplemental Attorney General's statement, program
description, or such other documents or information as are necessary.

(e) The Regional Administrator shall consult with the Corps of Engineers, the U.S. Fish and Wildlife Service, and
the National Marine Fisheries Service regarding any substantial program revision, and shall consider their
recommendations prior to approval of any such revision.

§ 233.33 Criteria for withdrawal of State programs.

(a) The Administrator may withdraw program approval when a State program no longer complies with the
requirements of this Part, and the State fails to take corrective action. Such circumstances include the following:

(1) When the State's legal authority no longer meets the requirements of this Part, including:

(i) Failure of the State to promulgate or enact new authorities when necessary; or

(ii) Action by a State legislature or court striking down or limiting State authorities.

(2) When the operation of the State program fails to comply with the requirements of this Part, including:

(i) Failure to exercise control over activities required to be regulated under this Part, including failure to issue
permits;

(ii) Issuance of permits do not conform to the requirements of this Part; or

(iii) Failure to comply with the public participation requirements of this Part.

(3) When the State's enforcement program fails to comply with the requirements of this Part, including:

(i) Failure to act on violations of permits or other program requirements;

(ii) Failure to seek adequate enforcement penalties or to collect administrative fines when imposed; or

(iii) Failure to inspect and monitor activities subject to regulation.

(4) When the State program fails to comply with the terms of the Memorandum of Agreement required under §
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233.24.

§ 233.34 Procedures for withdrawal of State programs.

(a) A State with a program approved under this Part may voluntarily transfer program responsibilities required by
Federal law to the Secretary by taking the following actions, or in such other manner as may be agreed upon with the
Administrator.

(1) The State shall give the Administrator and the Secretary 180 days notice of the proposed transfer and shall
submit a plan for the orderly transfer of all relevant program information not in the possession of the Secretary (such as
permits, permit files, reports, permit applications) which are necessary for the Secretary to administer the program.

(2) Within 60 days of receiving the notice and transfer plan, the Administrator and the Secretary shall evaluate the
State's transfer plan and shall identify any additional information needed by the Federal government for program
administration and/or identify any other deficiencies in the plan.

(3) At least 30 days before the transfer is to occur the Administrator shall publish notice of transfer in the Federal
Register and in enough of the largest newspapers in the State to provide Statewide coverage, and shall mail notice to all
permit holders, permit applicants, other regulated persons and other interested persons on appropriate EPA and State
mailing lists.

(b) The following procedures apply when the Administrator orders the commencement of proceedings to determine
whether to withdraw approval of a State program.

(1) Order. The Administrator may order the commencement of withdrawal proceedings on his or her own initiative
or in response to a petition from an interested person alleging failure of the State to comply with the requirements of
this Part as set forth in § 233.33. The Administrator shall respond in writing to any petition to commence withdrawal
proceedings. He may conduct an informal investigation of the allegations in the petition to determine whether cause
exists to commence proceedings under this paragraph. The Administrator's order commencing proceedings under this
paragraph shall fix a time and place for the commencement of the hearing and shall specify the allegations against the
State which are to be considered at the hearing. Within 30 days the State shall admit or deny these allegations in a
written answer. The party seeking withdrawal of the State's program shall have the burden of coming forward with the
evidence in a hearing under this paragraph.

(2) Definitions. For purposes of this paragraph the definitions of "Act," "Administrative Law Judge," "Hearing,"
"Hearing Clerk," and "Presiding Officer" in 40 CFR 22.03 apply in addition to the following:

(i) "Party" means the petitioner, the State, the Agency, and any other person whose request to participate as a party
is granted.

(ii) "Person" means the Agency, the State and any individual or organization having an interest in the subject matter
of the processing.

(iii) "Petitioner" means any person whose petition for commencement of withdrawal proceedings has been granted
by the Administrator.

(3) Procedures.

(i) The following provisions of 40 CFR Part 22 (Consolidated Rules of Practice) are applicable to proceedings
under this paragraph:

(A) § 22.02 -- (use of number/gender);
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(B) § 22.04(c) -- (authorities of Presiding Officer);

(C) § 22.06 -- (filing/service of rulings and orders);

(D) § 22.09 -- (examination of filed documents);

(E) § 22.19 (a), (b) and (c) -- (prehearing conference);

(F) § 22.22 -- (evidence);

(G) § 22.23 -- (objections/offers of proof);

(H) § 22.25 -- (filing the transcript); and

(I) § 22.26 -- (findings/conclusions).

(ii) The following provisions are also applicable:

(A) Computation and extension of time.

(1 ) Computation. In computing any period of time prescribed or allowed in these rules of practice, except as
otherwise provided, the day of the event from which the designated period begins to run shall not be included.
Saturdays, Sundays, and Federal legal holidays shall be included. When a stated time expires on a Saturday, Sunday or
legal holiday, the stated time period shall be extended to include the next business day.

(2 ) Extensions of time. The Administrator, Regional Administrator, or Presiding Officer, as appropriate, may grant
an extension of time for the filing of any pleading, document, or motion (i ) upon timely motion of a party to the
proceeding, for good cause shown, and after consideration of prejudice to other parties, or (ii ) upon his own motion.
Such a motion by a party may only be made after notice to all other parties, unless the movant can show good cause
why serving notice is impracticable. The motion shall be filed in advance of the date on which the pleading, document
or motion is due to be filed, unless the failure of a party to make timely motion for extension of time was the result of
excusable neglect.

(3 ) The time for commencement of the hearing shall not be extended beyond the date set in the Administrator's
order without approval of the Administrator.

(B) Ex parte discussion of proceeding.

At no time after the issuance of the order commencing proceedings shall the Administrator, Regional
Administrator, Judicial Officer, Regional Judicial Officer, Presiding Officer, or any other person who is likely to advise
these officials in the decisions on the case, discuss ex parte the merits of the proceeding with any interested person
outside the Agency, with any Agency staff member who performs a prosecutorial or investigative function in such
proceeding or a factually related proceeding, or with any representative of such person. Any ex parte memorandum or
other communication addressed to the Administrator, Regional Administrator, Judicial Officer, Regional Judicial
Officer, or the Presiding Officer during the pendency of the proceeding and relating to the merits thereof, by or on
behalf of any party shall be regarded as argument made in the proceeding and shall be served upon all other parties. The
other parties shall be given an opportunity to reply to such memorandum or communication.

(C) Intervention.

(1 ) Motion. A motion for leave to intervene in any proceeding conducted under these rules of practice must set
forth the grounds for the proposed intervention, the position and interest of the movant and the likely impact that
intervention will have on the expeditious progress of the proceeding. Any person already a party to the proceeding may

Page 8
48 FR 14146



file an answer to a motion to intervene, making specific reference to the factors set forth in the foregoing sentence and
paragraph (b)(3)(ii)(C)(3 ) of this section, within ten (10) days after service of the motion for leave to intervene.

(2 ) However, motions to intervene must be filed within 15 days from the date the notice of the administrator's
order is first published.

(3 ) Disposition. Leave to intervene may be granted only if the movant demonstrates that (i ) his presence in the
proceeding would not unduly prolong or otherwise prejudice the adjudication of the rights of the original parties; (ii )
the movant will be adversely affected by a final order; and (iii ) the interests of the movant are not being adequately
represented by the original parties. The intervenor shall become a full party to the proceeding upon the granting of leave
to intervene.

(4 ) Amicus curiae. Persons not parties to the proceeding who wish to file briefs may so move. The motion shall
identify the interest of the applicant and shall state the reasons why the proposed amicus brief is desirable. If the motion
is granted, the Presiding Officer or Administrator shall issue an order setting the time for filing such brief. An amicus
curiae is eligible to participate in any briefing after his motion is granted, and shall be served with all briefs, reply
briefs, motions, and orders relating to issues to be briefed.

(D) Motions.

(1 ) General. All motions, except those made orally on the record during a hearing, shall (i ) be in writing; (ii ) state
the grounds therefor with particularity; (iii ) set forth the relief or order sought; and (iv ) be accompanied by any
affidavit, certificate, other evidence, or legal memorandum relied upon. Such motions shall be served as provided by
(b)(4) of this section.

(2 ) Response to motions. A party's response to any written motion must be filed within ten (10) days after service
of such motion, unless additional time is allowed for such response. The response shall be accompanied by any
affidavit, certificate, other evidence, or legal memorandum relied upon. If no response is filed within the designated
period, the parties may be deemed to have waived any objection to the granting of the motion. The Presiding Officer,
Regional Administrator, or Administrator, as appropriate, may set a shorter time for response, or make such other orders
concerning the disposition of motions as they deem appropriate.

(3 ) Decision. The Administrator shall rule on all motions filed or made after service of the recommended decision
upon the parties. The Presiding Officer shall rule on all other motions. Oral argument on motions will be permitted
where the Presiding Officer, Regional Administrator, or the Administrator considers it necessary or desirable.

(4) Record of proceedings. (i) The hearing shall be either stenographically reported verbatim or tape recorded, and
thereupon transcribed by an official reporter designated by the Presiding Officer;

(ii) All orders issued by the Presiding Officer, transcripts of testimony, written statements of position, stipulations,
exhibits, motions, briefs, and other written material of any kind submitted in the hearing shall be a part of the record and
shall be available for inspection or copying in the Office of the Hearing Clerk, upon payment of costs. Inquiries may be
made at the Office of the Administrative Law Judges, Hearing Clerk, 401 M Street, S.W., Washington, D.C. 20460;

(iii) Upon notice to all parties the Presiding Officer may authorize corrections to the transcript which involve
matters of substance;

(iv) An original and two (2) copies of all written submissions to the hearing shall be filed with the Hearing Clerk;

(v) A copy of each such submission shall be served by the person making the submission upon the Presiding
Officer and each party of record. Service under this paragraph shall take place by mail or personal delivery;
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(vi) Every submission shall be accompanied by an acknowledgement of service by the person served or proof of
service in the form of a statement of the date, time, and manner of service and the names of the persons served, certified
by the person who made service; and

(vii) The Hearing Clerk shall maintain and furnish to any person upon request, a list containing the name, service
address, and telephone number of all parties and their attorneys or duly authorized representatives.

(5) Participation by a person not a party . A person who is not a party may, in the discretion of the Presiding
Officer, be permitted to make a limited appearance by making an oral or written statement of his/her position on the
issues within such limits and on such conditions as may be fixed by the Presiding Officer, but he/she may not otherwise
participate in the proceeding.

(6) Rights of parties . (i) All parties to the proceeding may:

(A) Appear by counsel or other representative in all hearing and pre-hearing proceedings;

(B) Agree to stipulations of facts which shall be made a part of the record.

(7) Recommended decision . (i) Within 30 days after the filing of proposed findings and conclusions, and reply
briefs, the Presiding Officer shall evaluate the record before him/her, the proposed findings and conclusions and any
briefs filed by the parties and shall prepare a recommended decision, and shall certify the entire record, including the
recommended decision, to the Administrator.

(ii) Copies of the recommended decision shall be served upon all parties.

(iii) Within 20 days after the certification and filing of the record and recommended decision, all parties may file
with the Administrator exceptions to the recommended decision and a supporting brief.

(8) Decision by Administrator . (i) Within 60 days after certification of the record and filing of the Presiding
Officer's recommended decision, the Administrator shall review the record before him and issue his own decision.

(ii) If the Administrator concludes that the State has administered the program in conformity with the CWA and
this Part, his decision shall constitute "final agency action" within the meaning of 5 U.S.C. § 704.

(iii) If the Administrator concludes that the State has not administered the program in conformity with the CWA
and regulations, he shall list the deficiencies in the program and provide the State a reasonable time, not to exceed 90
days, to take such appropriate corrective action as the Administrator determines necessary.

(iv) Within the time prescribed by the Administrator the State shall take such appropriate corrective action as
required by the Administrator and shall file with the Administrator and all parties a statement certified by the State
Director that appropriate corrective action has been taken.

(v) The Administrator may require a further showing in addition to the certified statement that corrective action has
been taken.

(vi) If the State fails to take appropriate corrective action and file a certified statement thereof within the time
prescribed by the Administrator, the Administrator shall issue a supplementary order withdrawing approval of the State
program. If the State takes appropriate corrective action, the Administrator shall issue a supplementary order stating that
approval of authority is not withdrawn.

(vii) The Administrator's supplementary order shall constitute final Agency action within the meanings of 5 U.S.C.
704.
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(c) Withdrawal of authorization under this section and the CWA does not relieve any person from complying with
the requirements of State law, nor does it affect the validity of actions taken by the State prior to withdrawal.

§ 233.35 Activities not requiring permits.

(a) Except as specified in paragraphs (b) and (c) of this section, any discharge of dredged or fill material that may
result from any of the following activities is not prohibited by or otherwise subject to regulation under this subpart:

(1)(i) Normal farming, silviculture and ranching activities such as plowing, seeding, cultivating, minor drainage,
and harvesting for the production of food, fiber, and forest products, or upland soil and water conservation practices, as
defined in paragraph (a)(1)(iii) of this section.

(ii) To fall under this exemption, the activities specified in paragraph (a)(1)(i) of this section must be part of an
established (i.e., on-going) farming, silviculture, or ranching operation. Activities on areas lying fallow as part of a
conventional rotational cycle are part of an established operation. Activities which bring an area into farming,
silviculture, or ranching use are not part of an established operation. An operation ceases to be established when the area
on which it was conducted has been converted to another use or has lain idle so long that modifications to the
hydrological regime are necessary to resume operations. If an activity takes place outside the waters of the United
States, or if it does not involve a discharge, it does not need a section 404 permit, whether or not it is part of an
established farming, silviculture, or ranching operation.

(iii)(A) Cultivating means physical methods of soil treatment employed within established farming, ranching and
silviculture lands upon planted farm, ranch, or forest crops to aid and improve their growth, quality or yield.

(B) Harvesting means physical measures employed directly upon farm, forest, or ranch crops within established
agricultural and silvicultural lands to bring about their removal from farm, forest, or ranch land, but does not include the
construction of farm, forest, or ranch roads.

(C)(1 ) Minor Drainage means:

(i ) The discharge of dredged or fill material incidental to connecting upland drainage facilities to waters of the
United States, adequate to effect the removal of excess soil moisture from upland croplands. (Construction and
maintenance of upland (dryland) facilities, such as ditching and tiling, incidental to the planting, cutivating, protecting,
or harvesting of crops, involve no discharge of dredged or fill material into waters of the United States, and as such
never require a section 404 permit.);

(ii ) The discharge of dredged or fill material for the purpose of installing ditching or other such water control
facilities incidental to planting, cultivating, protecting, or harvesting of rice, cranberries or other wetland crop species,
where these activities and the discharge occur in waters of the United States which are in established use for such
agricultural and silvicultural wetland crop production;

(iii ) The discharge of dredged or fill material for the purpose of manipulating the water levels of, or regulating the
flow or distribution of water within, existing impoundments which have been constructed in accordance with applicable
requirements of CWA, and which are in established use for the production of rice, cranberries, or other wetland crop
species:

[Note. -- The provisions of paragraphs (a)(1)(ii)(c)(1) (ii) and (iii) of this section apply to areas that are in
established use exclusively for wetland crop production as well as areas in established use for conventional
wetland/non-wetland crop rotation (e.g., the rotation of rice and soybeans) where such rotation results in the cyclical or
intermittent temporary dewatering of such areas.]

(iv ) The discharge of dredged or fill material incidental to the emergency removal of sandbars, gravel bars, or other
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similar blockages which are formed during flood flows or other events, where such blockages close or constrict
previously existing drainageways and, if not promptly removed, would result in damage to or loss of existing crops on
land in established use for crop production. Such removal does not include enlarging or extending the dimensions of, or
changing the bottom elevations of, the affected drainageway as it existed prior to the formation of the blockage.
Removal must be accomplished within one year of formation of such blockages in order to be eligible for exemption.

(2) Minor drainage in waters of the U.S. is limited to drainage within areas that are part of an established farming or
silvicultural operation. It does not include drainage associated with the immediate or gradual conversion of a wetland to
a non-wetland (e.g., wetlands species to upland species not typically adapted to life in saturated soil conditions), or
conversion from one wetland use to another (for example, silviculture to farming). In addition, minor drainage does not
include the construction of any canal, ditch, dike or other waterway or structure which drains or otherwise significantly
modifies a stream, lake, swamp, bog or any other wetland or aquatic area constituting waters of the United States. Any
discharge of dredged or fill material into the waters of the United States incidental to the construction of any such
structure or waterway requires a permit.

(D) Plowing means all forms of primary tillage, including moldboard, chisel, or wide-blade, plowing, discing,
harrowing, and similar physical means utilized on farm, forest or ranch land for the breaking up, cutting, turning over,
or stirring of soil to prepare it for the planting of crops. The term does not include the redistribution of spoil, rock, sand,
or other surficial materials in a manner which changes any area of the waters of the United States to dry land. For
example, the redistribution of surface materials by blading, grading, or other means to fill in wetland areas is not
plowing. Rock crushing activities which result in the loss of natural drainage characteristics, the reduction of water
storage and recharge capabilities, or the overburden of natural water filtration capacities do not constitute plowing.
Plowing will never involve a discharge of dredged or fill material.

(E) Seeding means the sowing of seed and placement of seedlings to produce farm, ranch, or forest crops and
includes the placement of soil beds for seeds or seedlings on established farm and forest lands.

(2) Maintenance, including emergency reconstruction of recently damaged parts, of currently serviceable structures
such as dikes, dams, levees, groins, riprap, breakwaters, causeways, bridge abutments or approaches, and transportation
structures. Maintenance does not include any modification that changes the character, scope, or size of the original fill
design. Emergency reconstruction must occur within a reasonable period of time after damage occurs in order to qualify
for this exemption.

(3) Construction or maintenance of farm or stock ponds or irrigation ditches, or the maintenance (but not
construction) of drainage ditches. A simple connection of an irrigation return or supply ditch to waters of the U.S. and
related bank stabilization measures are included within this exemption. Where a trap, weir, groin, wall, jetty or other
structure within waters of the U.S., which will result in significant discernable alterations to flow or circulation, is
constructed as part of the connection, such construction requires a 404 permit.

(4) Construction of temporary sedimentation basins on a construction site which does not include placement of fill
material into waters of the U.S. The term "construction site" refers to any site involving the erection of building, roads,
and other discrete structures and the installation of such structures. The term also includes any other land areas which
involve land-disturbing excavation activities, including quarrying or other mining activities, where an increase in the
runoff of sediment is controlled through the use of temporary sedimentation basins.

(5) Any activity with respect to which a State has an approved program under section 208(b)(4) of CWA which
meets the requirements of sections 208(b)(4)(B) and (C).

(6) Construction or maintenance of farm roads, forest roads, or temporary roads for moving mining equipment,
where such roads are constructed and maintained in accordance with best management practices (BMPs) to assure that
flow and circulation patterns and chemical and biological characteristics of waters of the United States are not impaired,
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that the reach of the waters of the United States is not reduced, and that any adverse effect on the aquatic environment
will be otherwise minimized. The BMPs which must be applied to satisfy this provision shall include those detailed
BMPs described in the State's approved program description pursuant to the requirements of § 233.22(h)(4), and shall
also include the following baseline provisions:

(i) Permanent roads (for farming or forestry activities), temporary access roads (for mining, forestry, or farm
purposes) and skid trails (for logging) in waters of the U.S. shall be held to the minimum feasible number, width, and
total length consistent with the purpose of specific farming, silvicultural or mining operations, and local topographic
and climatic conditions;

(ii) All roads, temporary or permanent, shall be located sufficiently far from streams or other water bodies (except
for portions of such roads which must cross water bodies) to minimize discharges of dredged or fill material into waters
of the U.S.

(iii) The road fill shall be bridged, culverted, or otherwise designed to prevent the restriction of expected floods
flows:

(iv) The fill shall be properly stabilized and maintained during and following construction to prevent erosion;

(v) Discharges fo dredged or fill material into waters of the United States to construct a road fill shall be made in a
manner that minimizes the encroachment of trucks, tractors, bulldozers, or other heavy equipment within waters of the
United States (including adjacent wetlands) that lie outside the lateral boundaries of the fill itself;

(vi) In designing, constructing, and maintaining roads, vegetative disturbance in the waters of the U.S. shall be kept
to a minimum;

(vii) The design, construction and maintenance of the road crossing shall not disrupt the migration or other
movement of those species of aquatic life inhabiting the water body;

(viii) Borrow material shall be taken from upland sources whenever feasible;

(ix) The discharge shall not take, or jeopardize the continued existence of, a threatened or endangered species as
defined under the Endangered Species Act, or adversely modify or destroy the critical habitat of such species;

(x) Discharges into breeding and nesting areas for migratory waterfowl, spawning areas, and wetlands shall be
avoided if practical alternatives exist;

(xi) The discharge shall not be located in the proximity of a public water supply intake;

(xii) The discharge shall not occur in areas of concentrated shellfish production;

(xiii) The discharge shall not occur in a component of the National Wild and Scenic River System;

(xiv) The discharge of material shall consist of suitable material free from toxic pollutants in toxic amounts; and

(xv) all temporary fills shall be removed in their entirety and the area restored to its original elevation.

(b) If any discharge of dredged or fill material resulting from the activities listed in paragraphs (a)(1)-(6) of this
section contains any toxic pollutant listed under section 307 of CWA such discharge shall be subject to any applicable
toxic effluent standard or prohibition, and shall require a permit under the State program.

(c) Any discharge of dredged or fill material into waters of the United States incidental to any of the activities
identified in paragraphs (a)(1)-(6) of this section must have a permit if it is part of an activity whose purpose is to
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convert an area of the waters of the United States into a use to which it was not previously subject, where the flow or
circulation of waters of the United States may be impaired or the reach of such waters reduced. Where the proposed
discharge will result in significant discernible alterations to flow or circulation, the presumption is that flow or
circulation may be impaired by such alteration.

[Note. -- For example, a permit will be required for the conversion of a cypress swamp to some other use or the
conversion of a wetland from silvicultural to agricultural use when there is a discharge of dredged or fill materials into
waters of the United States in conjunction with construction of dikes, drainage ditches or other works or structures used
to effect such conversion. A discharge which elevates the bottom of waters of the United States without converting it to
dry land does not thereby reduce the reach of, but may alter the flow or circulation of, waters of the United States.]

(d) Federal projects which qualify under the criteria contained in section 404(r) of CWA (Federal projects
authorized by Congress where an EIS has been submitted to Congress prior to authorization or an appropriation) are
exempt from State section 404 permit requirements, but may be subject to other State or Federal requirements.

§ 233.36 Prohibitions.

No permit shall be issued by the State Director in the following circumstances:

(a) When the conditions of the permit do not comply with the requirements of CWA, or regulations and guidelines
implementing CWA, including the section 404(b)(1) environmental guidelines (40 CFR Part 230).

(b) When the Regional Administrator has objected to issuance of the permit under section 404(j) of CWA and the
objection has not been resolved.

(c) When, in the judgment of the Secretary of the Army acting through the Chief of Engineers, anchorage and
navigation in or on any of the waters of the United States would be substantially impaired by the discharge.

(d) When the proposed discharge would be into a defined area for which specification as a disposal site has been
prohibited, restricted, denied, or withdrawn by the Administrator under section 404(c) of CWA, and the discharge
would fail to comply with the Administrator's actions under that authority.

§ 233.37 General permits.

(a) Coverage. The State Director may issue a general permit for similar activities as specified in paragraph (b)(1) of
this section within a defined geographic area as specified in paragraph (b)(2) of this section, if he or she determines that
the regulated activities will cause only minimal adverse environmental effects when performed separately and will have
only minimal cumulative adverse effects on the environment.

(b) Conditions. In addition to § 233.7, and the applicable requirements of § 233.8, each general permit shall contain
conditions as follows:

(1) Activities: A specific description of the type(s) of activities which are authorized, including limitations for any
single operation, to ensure that the requirements of paragraph (a) of this section are satisfied. At a minimum, these
limitations shall include:

(i) The maximum quantity of material that may be discharged;

(ii) The type(s) of material that may be discharged;

(iii) The depth of fill permitted;

(iv) The maximum extent to which an area may be modified; and
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(v) The size and type of structure that may be constructed.

(2) Area: A precise description of the geographic area to which the general permit applies, including, when
appropriate, limitations on the types(s) of water(s) or wetlands where operations may be conducted, to ensure that the
requirements of paragraph (a) of this section are satisfied.

(3) Notice: The permit shall contain a requirement that no activity is authorized under the general permit unless the
Director receives notice at least 30 days in advance of the date when the proposed activity is to commence. The Director
may require any information in the notice necessary to determine whether the conditions of the general permit will be
satisfied. If within 15 days of the date of submission of the notice the owner or operator has not been informed by the
State Director of his or her intent to require an individual permit application, the owner or operator may commence
operations under the general permit.

(c) Requiring an individual permit. (1) Upon receiving notice under paragraph (b)(3) of this section, the State
Director may require, at his discretion, that the owner or operator apply for an individual permit. Cases where an
individual permit may be required include:

(1) The activity has more than a minimal adverse environmental effect;

(ii) The cumulative effects on the environment of the authorized activities are more than minimal; or

(iii) The discharger is not in compliance with the conditions of the general permit.

(2) When the State Director notifies the owner or operator within 15 days of receipt of notice under paragraph
(b)(3) of this section that an individual permit application is required for that activity, the activity shall not be authorized
by the general permit.

(3) The Director may require any person authorized under a general permit to apply for an individual permit.

(d) Under section 404(h)(5) of CWA, States are entitled, after program approval, to administer and enforce general
permits issued by the Secretary. If the State chooses not to administer and enforce these permits, the Secretary retains
jurisdiction until they expire. If the Secretary has retained jurisdiction and if a permit appeal or modification request is
not finally resolved when the Federally issued permit expires, the Secretary, upon agreement with the State, may
continue to retain jurisdiction until the matter is resolved.

§ 233.38 Emergency permits.

(a) Coverage. Notwithstanding any other provision of this Part or Part 124 of this Chapter, the State Director may
temporarily permit a specific dredge or fill activity if:

(1) An unacceptable hazard to life or severe loss of property will occur if an emergency permit is not granted; and

(2) The anticipated threat or loss may occur before a permit can be issued or modified under the procedures
otherwise required by this Part and Part 124.

(b) Requirements for issuance. (1) The emergency permit shall incorporate, to the extent possible and not
inconsistent with the emergency situation, all applicable requirements of §§ 233.7 and 233.8.

(2) Any emergency permit shall be limited in duration to the time required to complete the authorized emergency
action, not to exceed 90 days.

(3) The emergency permit must have a condition requiring restoration of the disposal site (for example, removal of
fill, steps to prevent erosion). If more than 90 days from issuance is necessary to complete restoration, the permit may
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be extended for this purpose only.

(4) The emergency permit may be oral or written. If oral, it must be followed within five days by a written
emergency permit.

(5) Notice of the emergency permit shall be published and public comments received in accordance with applicable
requirements of §§ 124.10 and 124.11 as soon as possible but no later than 10 days after the issuance date.

(6) The emergency permit may be terminated at any time without process if the State Director determines that
termination is appropriate to protect human health or the environment.

§ 233.39 Transmission of information to EPA and other Federal agencies.

(a) The Memorandum of Agreement under § 233.24 shall provide for the following:

(1) Prompt transmission to the Regional Administrator (by certified mail) and to the Corps of Engineers, the U.S.
Fish and Wildlife Service, and the National Marine Fisheries Service of a copy of any complete permit application
received by the State Director, except those for which permit review has been waived under § 233.24(d)(1)(i). The State
shall supply EPA, the Corps of Engineers, the U.S. Fish and Wildlife Service, and the National Marine Fisheries
Service with copies of permit applications for which permit review has been waived whenever requested by such
agencies. Where State law requires preparation of an environmental impact statement (EIS) or similar document, and
such EIS or other document is available, the EIS or other document shall accompany the permit application when
transmitted to the Regional Administrator.

(2) Prompt transmission to the Regional Administrator (by certified mail) and to the Corps of Engineers, the U.S.
Fish and Wildlife Service, and the National Marine Fisheries Service of notice of every action taken by the State agency
related to the consideration of any permit application, including a copy of each draft permit prepared, and any
conditions, requirements, or documents which are related to the draft permit or which affect the authorization of the
draft permit. A draft permit shall be prepared by the State and transmitted to EPA:

(i) At the time of transmission of the complete permit application, for discharges listed in § 233.24(d)(1)(i)(A)-(E);

(ii) Upon request of EPA in accordance with § 233.40(e)(3), for discharges not listed in § 233.24(d)(1)(i)(A)-(E),
unless EPA has waived review under § 233.24(d)(1)(i).

(3) Prompt transmission to the Regional Administrator, the Corps of Engineers, the U.S. Fish and Wildlife Service,
and the National Marine Fisheries Service of a copy of each draft general permit. A draft general permit shall be
prepared by the State whenever the State intends to issue a general permit.

(4) Transmission to the Regional Administrator, the Corps of Engineers, the U.S. Fish and Wildlife Service, and the
National Marine Fisheries Service of a copy of every issued permit following issuance, along with any and all
conditions and requirements.

(b)(1) State section 404 programs shall comply with the draft permit requirements of §§ 124.6 (a), (c), (d), and (e)
and 124.8 for those discharges which require a draft permit under paragraph (a)(2) of this section and for those
discharges to be regulated by general permits. For discharges which require a draft permit under paragraph (a)(2) of this
section, public review and EPA review, under § 233.40, shall be based on the permit application and the draft permit.
For discharges to be regulated by general permits, public review and EPA review shall be based on the draft general
permit.

(2) For all other discharges, public review and EPA review, if not waived under § 233.24(d)(1)(i), shall be based on
the permit application. For these discharges, States need not comply with §§ 124.6 (a), (c), (d), and (e) or 124.8.
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§ 233.40 EPA review of and objections to State permits.

(a) The Memorandum of Agreement shall provide that the Regional Administrator may comment upon, object to,
or make recommendations with respect to permit applications, draft permits (if prepared under § 233.39), or draft
general permits within 90 days of receipt. If the Regional Administrator intends to comment upon, object to, or make
recommendations with respect to a permit application, draft permit, or draft general permit, he or she shall notify the
State Director of his or her intent within 30 days of receipt. The Regional Administrator may notify the State within 30
days of receipt that there is no comment but reserve the right to object within 90 days of receipt, based on any new
information brought out by the public during the comment period or at a hearing. The Regional Administrator shall send
a copy of any comment, objection, or recommendation to the permit applicant.

(b) Within 90 days following receipt of a permit application, draft permit or draft general permit for which the
Regional Administrator has provided notification under paragraph (a) of this section, the Regional Administrator may
object to permit issuance. In order to object, the Regional Administrator shall set forth in writing and transmit to the
State Director:

(1) A statement of the reason(s) for the objection (including the section of CWA or regulations that support the
objection); and

(2) The actions that must be taken by the State Director in order to eliminate the objection (including the conditions
which the permit would include if it were issued by the Regional Administrator).

(c) When the State Director has received an objection to a permit application, draft permit, or draft general permit
under this section and has taken the steps required by the Regional Administrator to eliminate the objection, a revised
permit shall be prepared and transmitted to the Regional Administrator for review. If no further objection is received
from the Regional Administrator within 15 days of the receipt of the revised permit, the Director may issue the permit.

(d) Any objection under this section must be based upon one or more of the following grounds:

(1) The permit application, draft permit, or draft general permit fails to apply, or to ensure compliance with, any
applicable requirements of this Part;

(2) In the case of any permit application for which notification to the Administrator is required under section
404(h)(1)(E) of CWA, the written recommendations of an affected State have not been accepted by the permitting State
and the Regional Administrator finds the reasons for rejecting the recommendations are inadequate (see § 233.41(c));

(3) The procedures followed in connection with processing the permit failed in a material respect to comply with
procedures required by CWA, by this Part, by other regulations and guidelines thereunder, or by the Memorandum of
Agreement;

(4) Any finding made by the State Director in connection with the draft permit or draft general permit, misinterprets
CWA or any guidelines or regulations thereunder, or misapplies them to the facts;

(5) Any provisions of the permit application, draft permit, or draft general permit relating to the maintenance of
records, reporting, monitoring, sampling, or the provision of any other information by the permitee are inadequate, in
the judgment of the Regional Administrator, to assure compliance with permit conditions, including water quality
standards, required by CWA, by 40 CFR Part 230, or by the draft permit or draft general permit;

(6) The information contained in the permit application is insufficient to judge compliance with 40 CFR Part 230;
or

(7) Issuance of a permit would in any other respect to outside the requirements of section 404 of CWA, or
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regulations implementing section 404 of CWA.

(e) Prior to notifying the State Director of an objection based upon any of the grounds set forth in paragraph (d) of
this section, the Regional Administrator:

(1) Shall consider all data transmitted pursuant to §§ 233.39 and 233.40.

(2) Shall, if the information provided is inadequate to determine whether the permit application, draft permit, or
draft general permit meets the guidelines and requirements of CWA, request the State Director to transmit to the
Regional Administrator the complete record of the permit proceedings before the State, or any portions of the record, or
other information, including a supplemented application, that the Regional Administrator determines are necessary for
review. This request shall be made within 30 days of receipt of the State submittal under § 233.39. It shall constitute an
interim objection to the issuance of the permit, and the period of time specified in the Memorandum of Agreement for
the Regional Administrator's review shall be suspended from the date of the request and shall resume when the Regional
Administrator has received such record or portions requested.

(3) May, in the case of discharges for which a draft permit is not automatically required under § 233.39(a)(1),
request within 30 days of receipt of the permit application, that the State Director prepare a draft permit under §
233.39(a)(2)(ii). The draft permit shall be submitted to EPA and other Federal agencies, as required under §
233.39(a)(2). When a draft permit is prepared under this subparagraph, Federal and public review shall recommence
under § 233.39(b)(1). The Regional Administrator's period for review shall begin upon receipt of the draft permit.

[Note. -- It is anticipated that draft permits will be requested only in exceptional and/or complex cases.]

(4) May, at his or her discretion, and to the extent feasible within the period of time available under the
Memorandum of Agreement, afford to interested persons an opportunity to comment on the basis for the objection.

(f) Within 90 days of receipt by the State Director of an objection by the Regional Administrator, the State or any
interested person may request that a public hearing be held by the Regional Administrator on the objection. A public
hearing in accordance with the procedures of §§ 124.12 (c) and (d) shall be held, and public notice provided in
accordance with § 124.10, whenever requested by the State issuing the permit, or if warranted by significant public
interest based on requests received.

(g) A public hearing held under paragraph (f) of this section shall be conducted by the Regional Administrator, and,
at the Regional Administrator's discretion, with the assistance of an EPA panel designated by the Regional
Administrator, in an orderly expeditious manner.

(h) Following the public hearing the Regional Administrator shall reaffirm the original objection, modify the terms
of the objections, or withdraw the objection, and shall notify the State of this decision.

(i)(1) If no public hearing is held under paragraph (f) of this section and the State does not resubmit a permit
revised to meet the Regional Administrator's objection or notify EPA of its intent to deny the permit within 90 days of
receipt of the objection, the Secretary may issue the permit in accordance with the guidelines and regulations of CWA.

(2) If a public hearing is held under paragraph (f) of this section, the Regional Administrator does not withdraw the
objection and the State does not resubmit a permit revised to meet the Regional Administrator's objection or modified
objection or notify EPA of its intent to deny the permit within 30 days of the date of the Regional Adminstrator's
notification under paragraph (h) of this secton, the Secretary may issue the permit in accordance with the guidelines and
regulations of CWA.

§ 233.41 Coordination requirements.
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(a) General coordination. (1) If the State has a Statewide CWA section 208(b)(4) regulatory program, the State
Director shall develop an agreement with the agency designated to administer such program. The agreement shall
include:

(i) A definition of the activities to be regulated by each program;

(ii) Arrangements providing the agencies an opportunity to comment on prospective permits, BMPs, and other
relevant actions; and

(iii) Arrangements incorporating BMPs developed by the section 208(b)(4) program into section 404 permits,
where appropriate.

(2) Where a CWA section 208(b)(4) program has been approved under section 208(b)(4)(C), no permit shall be
required for activities for which the Administrator has approved BMP's under such approved program except as
provided in §§ 233.35 (b) and (c). Until such section 208(b)(4) program has been approved by the Administrator, a
person proposing to discharge must obtain an individual permit or comply with a general permit.

(3) The State Director shall consult with any State agency(ies) with jurisdiction over fish and wildlife resources.

(b) Coordination with other Federal and Federal-State review processes . State section 404 programs shall assure
coordination of State section 404 permits with Federal and Federal-State water related planning and review processes.

(1) The State Director shall assure that the impact of proposed discharges will be consistent with the Wild and
Scenic Rivers Act when the proposed discharge could affect portions of rivers designated wild, recreational, scenic, or
under consideration for such designation.

(2) Agencies with jurisdiction over Federal and Federal-State water related planning and review processes,
including the U.S. Army Corps of Engineers, the U.S. Fish and Wildlife Service, and the National Marine Fisheries
Service, shall notify the Regional Administrator that they wish to comment on a permit application, draft permit, or
draft general permit within 20 days of receipt by the Regional Administrator of the permit application, draft permit, or
draft general permit. Such agencies should submit their evaluation and comments to the Regional Administrator within
50 days of receipt by the Regional Administrator of the permit application, draft permit, or draft general permit. The
Regional Administrator may allow any such agency up to an additional 30 days to submit comments, upon request of
such agency.

(3) All comments from the U.S. Army Corps of Engineers, the U.S. Fish and Wildlife Service, and the National
Marine Fisheries Service on permit applications, draft permits, and draft general permits shall be considered by the
Regional Administrator. If the Regional Administrator does not adopt a recommendation of any such agency, he shall
consult with that agency. The final decision to object or to require permit conditions shall be made by the Regional
Administrator.

(c) Coordination with other States . If the proposed discharge may affect the quality of the waters of any State(s)
other than the State in which the discharge occurs the State Director shall provide an opportunity for such State(s) to
submit written comments within the public comment period on the effect of the proposed discharge on such State(s)
waters and to suggest additional permit conditions. If these recommendations are not accepted by the State Director, he
shall notify the affected State and the Regional Administrator in writing of his failure to accept these recommendations,
together with his reasons for so doing.

[Note. -- States are encouraged to receive and use information developed by the U.S. Fish and Wildlife Service as
part of the National Wetlands Inventory as it becomes available.]

Part 270 is added as follows:
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PART 270 -- EPA ADMINISTERED PERMIT PROGRAMS: THE HAZARDOUS WASTE PERMIT
PROGRAM

Subpart A -- General Information

270.1 Purpose and scope of these regulations.

Sec.

270.2 Definitions.

270.3 Considerations under Federal law.

270.4 Effect of a permit.

270.5 Noncompliance and program reporting by Director.

270.6 References.

270.7-270.9 [Reserved].

Subpart B -- Permit Application

270.10 General application requirements.

270.11 Signatories to permit applications and reports.

270.12 Confidentiality of information.

270.13 Contents of Part A of the permit application.

270.14 Contents of Part B: General requirements.

270.15 Specific Part B information requirements for containers.

270.16 Specific Part B information requirements for tanks.

270.17 Specific Part B information requirements for surface impoundments.
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270.18 Specific Part B information requirements for waste piles.

270.19 Specific Part B information requirements for incinerators.

270.20 Specific Part B information requirements for landfills.

270.21 Specific Part B information requirements for land treatment facilities.

270.22-270.29 [Reserved].

Subpart C -- Permit Conditions

270.30 Conditions applicable to all permits.

270.31 Requirements for recording and reporting of monitoring results.

270.32 Establishing permit conditions.

270.33 Schedules of compliance.

270.34-270.39 [Reserved].

Subpart D -- Changes to Permits

270.40 Transfers of permits.

270.41 Major modification or revocation and reissuance of permits.

270.42 Minor modifications of permits.

270.43 Termination of permits.

270.44-270-49 [Reserved].

Subpart E -- Expiration and Continuation of Permits

270.50 Duration of permits.
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270.51 Continuation of expiring permits.

270.52-270.59 [Reserved].

Subpart F -- Special Forms of Permits

270.60 Permits by rule.

270.61 Emergency permits.

270.62 Hazardous waste incinerator permits.

270.63 Permits for land treatment demonstrations using field test or laboratory analysis.

270.64 Interim permits for UIC wells.

270.65-270.69 [Reserved].

Subpart G -- Interim Status

270.70 Qualifying for interim status.

270.71 Operation during interim status.

270.72 Changes during interim status.

270.73 Termination of interim status.

270.74-270.79 [Reserved].

Authority: Pub. L. 94-580, as amended by Pub. L. 94-609, 42 U.S.C. 6901 et seq.

Subpart A -- General Information

§ 270.1 Purpose and scope of these regulations.

(a) Coverage. (1) These permit regulations establish provisions for the Hazardous Waste Permit Program under
Subtitle C of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act of 1976, as
amended, (RCRA), ( Pub. L. 94-580, as amended by Pub. L. 95-609 and by Pub. L. 96-482; 42 U.S.C. 6901 et seq.).

(2) The regulations in this Part cover basic EPA permitting requirements, such as application requirements,
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standard permit conditions, and monitoring and reporting requirements. These regulations are part of a regulatory
scheme implementing RCRA set forth in different Parts of the Code of Federal Regulations. The following chart
indicates where the regulations implementing RCRA appear in the Code of Federal Regulations.

Section of Coverage Final regulation

RCRA

Subtitle C Overview and definitions 40 CFR Part 260

3001 Indentification and listing of hazardous waste 40 CFR Part 261

3002 Generators of hazardous waste 40 CFR Part 262

3003 Transporters of hazardous waste 40 CFR Part 263

3004 Standards for HWM facilities 40 CFR Parts 264, 265, 266, and 267

3005 Permit requirements for HWM facilities 40 CFR Parts 270 and 124

3006 Guidelines for State programs 40 CFR Part 271

3010 Preliminary notification of HWM activity (public notice) 45 FR 12746 Feb. 26, 1980

(3) Technical regulations. The RCRA permit program has separate additional Regulations that contain technical
requirements. These separate regulations are used by permit issuing authorities to determine what requirements must be
placed in permits if they are issued. These separate regulations are located in 40 CFR Parts 264, 266, and 267.

(b) Overview of the RCRA Permit Program. Not later than 90 days after the promulgation or revision of regulations
in 40 CFR Part 261 (identifying and listing hazardous wastes) generators and transporters of hazardous waste, and
owners or operators of hazardous waste treatment, storage, or disposal facilities may be required to file a notification of
that activity under section 3010. Six months after the initial promulgation of the Part 261 regulations, treatment, storage,
or disposal of hazardous waste by any person who has not applied for or received a RCRA permit is prohibited. A
RCRA permit application consists of two parts, Part A (see § 270.13) and Part B (see § 270.14 and applicable sections
in 270.15-270.29). For "existing HWM facilities," the requirement to submit an application is satisfied by submitting
only Part A of the permit application until the date the Director sets for submitting Part B of the application. (Part A
consists of Forms 1 and 3 of the Consolidated Permit Application Forms.) Timely submission of both notification under
section 3010 and Part A qualifies owners and operators of existing HWM facilities (who are required to have a permit)
for interim status under section 3005(e) of RCRA. Facility owners and operators with interim status are treated as
having been issued a permit until EPA or a State with interim authorization for Phase II or final authorization under Part
271 makes a final determination on the permit application. Facility owners and operators with interim status must
comply with interim status standards set forth at 40 CFR Part 265 or with the analagous provisions of a State program
which has received interim or final authorization under Part 271. Facility owners and operators with interim status are
not relieved from complying with other State requirements. For existing HWM facilities, the Director shall set a date,
giving at least six months notice, for submission of Part B of the application. There is no form for Part B of the
application; rather, Part B must be submitted in narrative form and contain the information set forth in the applicable
sections of §§ 270.14-270.29. Owners or operators of new HWM facilities must submit Part A and Part B of the permit
application at least 180 days before physical construction is expected to commence.

(c) Scope of the RCRA Permit Requirement. RCRA requires a permit for the "treatment," "storage," or "disposal"
of any "hazardous waste" as identified or listed in 40 CFR Part 261. The terms "treatment," "storage," "disposal," and
"hazardous waste" are defined in § 270.2. Owners and operators of hazardous waste management units must have
permits during the active life (including the closure period) of the unit, and, for any unit which closes after January 26,
1983, during any post-closure care period required under § 264.117 and during any compliance period specified under §
264.96, including any extension of the compliance period under § 264.96(c).
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(1) Specific inclusions. Owners and operators of certain facilities require RCRA permits as well as permits under
other programs for certain aspects of the facility operation. RCRA permits are required for:

(i) Injection wells that dispose of hazardous waste, and associated surface facilities that treat, store or dispose of
hazardous waste, (See § 270.64). However, the owner and operator with a UIC permit in a State with an approved or
promulgated UIC program, will be deemed to have a RCRA permit for the injection well itself if they comply with the
requirements of § 270.60(b) (permit-by-rule for injection wells).

(ii) Treatment, storage, or disposal of hazardous waste at facilities requiring an NPDES permit. However, the owner
and operator of a publicly owned treatment works receiving hazardous waste will be deemed to have a RCRA permit for
that waste if they comply with the requirements of § 270.60(c) (permit-by-rule for POTWs).

(iii) Barges or vessels that dispose of hazardous waste by ocean disposal and onshore hazardous waste treatment or
storage facilities associated with an ocean disposal operation. However, the owner and operator will be deemed to have
a RCRA permit for ocean disposal from the barge or vessel itself it they comply with the requirements of § 270.60(a)
(permit-by-rule for ocean disposal barges and vessels).

(2) Specific exclusions. The following persons are among those who are not required to obtain a RCRA permit:

(i) Generators who accumulate hazardous waste on site for less than 90 days as provided in 40 CFR 262.34.

(ii) Farmers who dispose of hazardous waste pesticides from their own use as provided in 40 CFR 262.51.

(iii) Persons who own or operate facilities solely for the treatment, storage or disposal of hazardous waste excluded
from regulations under this Part by 40 CFR 261.4 or 261.5 (small generator exemption).

(iv) Owners or operators of totally enclosed treatment facilities as defined in 40 CFR 260.10.

(v) Owners and operators of elementary neutralization units or wastewater treatment units as defined in 40 CFR §
260.10.

(vi) Transporters storing manifested shipments of hazardous waste in containers meeting the requirements of 40
CFR § 262.30 at a transfer facility for a period of ten days or less.

(vii) Persons adding absorbent material to waste in a container (as defined in § 260.10 of this chapter) and persons
adding waste to absorbent material in a container, provided that these actions occur at the time waste is first placed in
the container; and §§ 264.17(b), 264.171, and 264.172 of this chapter are complied with.

(3) Further exclusions. (i) A person is not required to obtain an RCRA permit for treatment or containment
activities taken during immediate response to any of the following situations:

(A) A discharge of a hazardous waste;

(B) An imminent and substantial threat of a discharge of hazardous waste;

(C) A discharge of a material which, when discharged, becomes a hazardous waste.

(ii) Any person who continues or initiates hazardous waste treatment or containment activities after the immediate
response is over is subject to all applicable requirements of this Part for those activities.

(4) Permits for less than an entire facility. EPA may issue or deny a permit for one or more units at a facility
without simultaneously issuing or denying a permit to all of the units at the facility. The interim status of any unit for
which a permit has not been issued or denied is not affected by the issuance or denial of a permit to any other unit at the
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facility.

§ 270.2 Definitions.

The following definitions apply to Parts 270, 271 and 124. Terms not defined in this section have the meaning
given by RCRA.

Administrator means the Administrator of the United States Environmental Protection Agency, or an authorized
representative.

Application means the EPA standard national forms for applying for a permit, including any additions, revisions or
modifications to the forms; or forms approved by EPA for use in approved States, including any approved modifications
or revisions. Application also includes the information required by the Director under §§ 270.14-270.29 (contents of
Part B of the RCRA application).

Approved program or approved State means a State which has been approved or authorized by EPA under Part
271.

Aquifer means a geological formation, group of formations, or part of a formation that is capable of yielding a
significant amount of water to a well or spring.

Closure means the act of securing a Hazardous Waste Management facility pursuant to the requirements of 40 CFR
Part 264.

CWA means the Clean Water Act (formerly referred to as the Federal Water Pollution Control Act or Federal Water
Pollution Control Act amendments of 1972) Pub. L. 92-500, as amended by Pub. L. 92-217 and Pub. L. 95-576; 33
U.S.C. 1251 et seq.

Director means the Regional Administrator or the State Director, as the context requires, or an authorized
representative. When there is no approved State program, and there is an EPA administered program, Director means
the Regional Administrator. When there is an approved State program, Director normally means the State Director. In
some circumstances, however, EPA retains the authority to take certain actions even when there is an approved State
program. In such cases, the term Director means the Regional Administrator and not the State Director.

Disposal means the discharge, deposit, injection, dumping, spilling, leaking, or placing of any hazardous waste into
or on any land or water so that such hazardous waste or any constituent thereof may enter the environment or be emitted
into the air or discharged into any waters, including ground water.

Disposal facility means a facility or part of a facility at which hazardous waste is intentionally placed into or on the
land or water, and at which hazardous waste will remain after closure.

Draft permit means a document prepared under § 124.6 indicating the Director's tentative decision to issue or deny,
modify, revoke and reissue, terminate, or reissue a permit. A notice of intent to terminate a permit, and a notice of intent
to deny a permit, as discussed in § 124.5, are types of draft permits. A denial of a request for modification, revocation
and reissuance, or termination, as discussed in § 124.5 is not a "draft permit." A proposed permit is not a draft permit.

Elementary neutralization unit means a device which:

(a) Is used for neutralizing wastes which are hazardous wastes only because they exhibit the corrosivity
characteristic defined in § 261.22 of this chapter, or are listed in Subpart D of Part 261 of this chapter only for this
reason; and

(b) Meets the definition of tank, container, transport vehicle, or vessel in § 260.10 of this chapter.
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Emergency permit means a RCRA permit issued in accordance with § 270.61.

Environmental Protection Agency (EPA) means the United States Environmental Protection Agency.

EPA means the United States Environmental Protection Agency.

Existing hazardous waste management (HWM) facility or existing facility means a facility which was in operation
or for which construction commenced on or before November 19, 1980. A facility has commenced construction if:

(a) The owner or operator has obtained the Federal, State and local approvals or permits necessary to begin physical
construction; and either

(b)(1) A continuous on-site, physical construction program has begun; or

(2) The owner or operator has entered into contractual obligations which cannot be cancelled or modified without
substantial loss -- for physical construction of the facility to be completed within a reasonable time.

Facility or activity means any HWM facility or any other facility or activity (including land or appurtenances
thereto) that is subject to regulation under the RCRA program.

Federal, State and local approvals or permits necessary to begin physical construction means permits and
approvals required under Federal, State or local hazardous waste control statutes, regulations or ordinances.

Final authorization means approval by EPA of a State program which has met the requirements of section 3006(b)
of RCRA and the applicable requirements of Part 271, Subpart A.

Generator means any person, by site location, whose act, or process produces "hazardous waste" identified or
listed in 40 CFR Part 261.

Ground water means water below the land surface in a zone of saturation.

Hazardous waste means a hazardous waste as defined in 40 CFR 261.3.

Hazardous Waste Management facility (HWM facility) means all contiguous land, and structures, other
appurtenances, and improvements on the land, used for treating, storing, or disposing of hazardous waste. A facility
may consist of several treatment, storage, or disposal operational units (for example, one or more landfills, surface
impoundments, or combinations of them).

HWM facility means Hazardous Waste Management facility.

Injection well means a well into which fluids are being injected.

In operation means a facility which is treating, storing, or disposing of hazardous waste.

Interim authorization means approval by EPA of a State hazardous waste program which has met the requirements
of section 3006(c) of RCRA and applicable requirements of Part 271, Subpart B.

Major facility means any facility or activity classified as such by the Regional Administrator, or, in the case of
approved State programs, the Regional Administrator in conjunction with the State Director.

Manifest means the shipping document originated and signed by the generator which contains the information
required by Subpart B of 40 CFR Part 262.

National Pollutant Discharge Elimination System means the national program for issuing, modifying, revoking and
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reissuing, terminating, monitoring and enforcing permits, and imposing and enforcing pretreatment requirements, under
sections 307, 402, 318, and 405 of the CWA. The term includes an approved program.

NPDES means National Pollutant Discharge Elimination System.

New HWM facility means a Hazardous Waste Management facility which began operation or for which
construction commences after November 19, 1980.

Off-site means any site which is not on-site.

On-site means on the same or geographically continguous property which may be divided by public or private
right(s)-of-way, provided the entrance and exit between the properties is at a cross-roads intersection, and access is by
crossing as opposed to going along, the right(s)-of-way. Non-contiguous properties owned by the same person but
connected by a right-of-way which the person controls and to which the public does not have access, is also considered
on-site property.

Owner or operator means the owner or operator of any facility or activity subject to regulation under RCRA.

Permit means an authorization, license, or equivalent control document issued by EPA or an approved State to
implement the requirements of this Part and Parts 271 and 124. Permit includes permit by rule ( § 270.60), and
emergency permit ( § 270.61). Permit does not include RCRA interim status (Subpart G of this part), or any permit
which has not yet been the subject of final agency action, such as a draft permit or a proposed permit.

Permit-by-rule means a provision of these regulations stating that a facility or activity is deemed to have a RCRA
permit if it meets the requirements of the provision.

Person means an individual, association, partnership, corporation, municipality, State of Federal agency, or an
agent or employee thereof.

Phase I means that phase of the Federal hazardous waste management program commencing on the effective date
of the last of the following to be initially promulgated: 40 CFR Parts 260, 261, 262, 263, 265, 270 and 271.
Promulgation of Phase I refers to promulgation of the regulations necessary for Phase I to begin.

Phase II means that phase of Federal hazardous waste management program commencing on the effective date of
the first Subpart of 40 CFR Part 264, Subparts F through R to be initially promulgated. Promulgation of Phase II refers
to promulgation of the regulations necessary for Phase II to begin.

Physical construction means excavation, movement of earth, erection of forms or structures, or similar activity to
prepare an HWM facility to accept hazardous waste.

POTW means publicly owned treatment works.

Publicly owned treatment works (POTW) means any device or system unsed in the treatment (including recycling
and reclamation) of municipal sewage or industrial wastes of a liquid nature which is owned by a State or municipality.
This definition includes sewers, pipes, or other conveyances only if they convey wastewater to a POTW providing
treatment.

RCRA means the Solid Waste Disposal Act as amended by the Resource Conservation and Recovery Act of 1976
( Pub. L. 94-580, as amended by Pub. L. 95-609 and Pub. L. 96-482, 42 U.S.C. 6901 et seq. )

Regional Administrator means the Regional Administrator of the appropriate Regional Office of the
Environmental Protection Agency or the authorized representative of the Regional Administrator.
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Schedule of compliance means a schedule of remedial measures included in a permit, including an enforceable
sequence of interim requirements (for example, actions, operations, or milestone events) leading to compliance with the
Act and regulations.

SDWA means the Safe Drinking Water Act ( Pub. L. 95-523, as amended by Pub. L. 95-1900; 42 U.S.C. 3001 et
seq. ).

Site means the land or water area where any facility or activity is physically located or conducted, including
adjacent land used in connection with the facility or activity.

Spill means the accidental spilling, leaking, pumping, emitting, emptying, or dumping of hazardous wastes or
materials which, when spilled, become hazardous wastes into or on any land or water.

State means any of the 50 States, the District of Columbia, Guam, the Commonwealth of Puerto Rico, the Virgin
Islands, American Samoa, and the Commonwealth of the Northern Mariana Islands.

State Director means the chief administrative officer of any State agency operating an approved program, or the
delegated representative of the State Director. If responsibility is divided among two or more State agencies, State
Director means the chief administrative officer of the State agency authorized to perform the particular procedure or
function to which reference is made.

State/EPA Agreement means an agreement between the Regional Administrator and the State which coordinates
EPA and State activities, responsibilities and programs.

Storage means the holding of hazardous waste for a temporary period, at the end of which the hazardous waste is
treated, disposed, or stored elsewhere.

Transfer facility means any transportation-related facility including loading docks, parking areas, storage areas and
other similar areas where shipments of hazardous waste are held during the normal course of transportation.

Transporter means a person engaged in the off-site transportation of hazardous waste by air, rail, highway or
water.

Treatment means any method, technique, or process, including neutralization, designed to change the physical,
chemical, or biological character or composition of any hazardous waste so as to neutralize such wastes, or so as to
recover energy or material resources from the waste, or so as to render such waste non-hazardous, or less hazardous;
safer to transport, store, or dispose of; or amenable for recovery, amenable for storage, or reduced in volume.

UIC means the Underground Injection Control Program under Part C of the Safe Drinking Water Act, including an
approved program.

Underground injection means a well injection.

Underground source of drinking water (USDW) means an aquifer or its portion:

(a)(1) Which supplies any public water system; or

(2) Which contains a sufficient quantity of ground water to supply a public water system; and

(i) Currently supplies drinking water for human consumption; or

(ii) Contains fewer than 10,000 mg/l total dissolved solids; and
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(b) Which is not an exempted aquifer.

USDW means underground source of drinking water.

Wastewater treatment unit means a device which:

(a) Is part of a wastewater treatment facility which is subject to regulation under either Section 402 or Section
307(b) of the Clean Water Act; and

(b) Receives and treats or stores an influent wastewater which is a hazardous waste as defined in § 261.3 of this
chapter, or generates and accumulates a wastewater treatment sludge which is a hazardous waste as defined in § 261.3
of this chapter, or treats or stores a wastewater treatment sludge which is a hazardous waste as defined in § 261.3 of this
chapter; and

(c) Meets the definition of tank in § 260.10 of this chapter.

§ 270.3 Considerations under Federal law.

Permits shall be issued in a manner and shall contain conditions consistent with requirements of applicable Federal
laws. These laws may include:

(a) The Wild and Scenic Rivers Act. 16 U.S.C. 1273 et seq. Section 7 of the Act prohibits the Regional
Administrator from assisting by license or otherwise the construction of any water resources project that would have a
direct, adverse effect on the values for which a national wild and scenic river was established.

(b) The National Historic Preservation Act of 1966. 16 U.S.C. 470 et seq. Section 106 of the Act and
implementing regulations (36 CFR Part 800) require the Regional Administrator, before issuing a license, to adopt
measures when feasible to mitigate potential adverse effects of the licensed activity and properties listed or eligible for
listing in the National Register of Historic Places. The Act's requirements are to be implemented in cooperation with
State Historic Preservation Officers and upon notice to, and when appropriate, in consultation with the Advisory
Council on Historic Preservation.

(c) The Endangered Species Act. 16 U.S.C. 1531 et seq. Section 7 of the Act and implementing regulations (50
CFR Part 402) require the Regional Administrator to ensure, in consultation with the Secretary of the Interior or
Commerce, that any action authorized by EPA is not likely to jeopardize the continued existence of any endangered or
threatened species or adversely affect its critical habitat.

(d) The Coastal Zone Management Act. 16 U.S.C. 1451 et seq. Section 307(c) of the Act and implementing
regulations (15 CFR Part 930) prohibit EPA from issuing a permit for an activity affecting land or water use in the
coastal zone until the applicant certifies that the proposed activity complies with the State Coastal Zone Management
program, and the State or its designated agency concurs with the certification (or the Secretary of Commerce overrides
the State's nonconcurrence).

(e) The Fish and Wildlife Coordination Act. 16 U.S.C. 661 et seq. requires that the Regional Administrator, before
issuing a permit proposing or authorizing the impoundment (with certain exemptions), diversion, or other control or
modification of any body of water, consult with the appropriate State agency exercising jurisdiction over wildlife
resources to conserve those resources.

(f) Executive orders. [Reserved]

§ 270.4 Effect of a permit.

(a) Compliance with a RCRA permit during its term constitutes compliance, for purposes of enforcement, with
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Subtitle C of RCRA. However, a permit may be modified, revoked and reissued, or terminated during its term for cause
as set forth in §§ 270.41 and 270.43.

(b) The issuance of a permit does not convey any property rights of any sort, or any exclusive privilege.

(c) The issuance of a permit does not authorize any injury to persons or property or invasion of other private rights,
or any infringement of State or local law or regulations.

§ 270.5 Noncompliance and program reporting by the Director.

The Director shall prepare quarterly and annual reports as detailed below. When the State is the permit-issuing
authority, the State Director shall submit any reports required under this section to the Regional Administrator. When
EPA is the permit-issuing authority, the Regional Administrator shall submit any report required under this section to
EPA Headquarters. For purposes of this section only, RCRA permittees shall include RCRA interim status facilities,
when appropriate.

(a) Quarterly reports. The Director shall submit quarterly narrative reports for major facilities as follows:

(1) Format. The report shall use the following format:

(i) Information on noncompliance for each facility;

(ii) Alphabetize by permittee name. When two or more permittees have the same name, the lowest permit number
shall be entered first;

(iii) For each entry on the list, include the following information in the following order:

(A) Name, location, and permit number of the noncomplying permittee.

(B) A brief description and date of each instance of noncompliance for that permittee. Instances of noncompliance
may include one or more of the kinds set forth in paragraph (a)(2) of this section. When a permittee has noncompliance
of more than one kind, combine the information into a single entry for each such permittee.

(C) The date(s) and a brief description of the action(s).

(D) Status of the instance(s) of noncompliance with the date of the review of the status or the date of resolution.

(E) Any details which tend to explain or mitigate the instance(s) of noncompliance.

(2) Instances of noncompliance to be reported. Any instances of noncompliance within the following categories
shall be reported in successive reports until the noncompliance is reported as resolved. Once noncompliance is reported
as resolved it need not appear in subsequent reports.

(i) Failure to complete construction elements. When the permittee has failed to complete, by the date specified in
the permit, an element of a compliance schedule involving either planning for construction (for example, award of a
contract, preliminary plans), or a construction step (for example, begin construction, attain operation level); and the
permittee has not returned to compliance by accomplishing the required element of the schedule within 30 days from
the date a compliance schedule report is due under the permit.

(ii) Modifications to schedules of compliance. When a schedule of compliance in the permit has been modified
under § 270.41 or 270.42 because of the permittee's noncompliance.

(iii) Failure to complete or provide compliance schedule or monitoring reports. When the permittee has failed to
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complete or provide a report required in a permit compliance schedule (for example, progress report or notice of
noncompliance or compliance) or a monitoring report; and the permittee has not submitted the complete report within
30 days from the date it is due under the permit for compliance schedules, or from the date specified in the permit for
monitoring reports.

(iv) Deficient reports. When the required reports provided by the permittee are so deficient as to cause
misunderstanding by the Director and thus impede the review of the status of compliance.

(v) Noncompliance with other permit requirements. Noncompliance shall be reported in the following
circumstances:

(A) Whenever the permittee has violated a permit requirement (other than reported under paragraph (a)(2)(i) or (ii)
of this section), and has not returned to compliance within 45 days from the date reporting of noncompliance was due
under the permit; or

(B) When the Director determines that a pattern of noncompliance exists for a major facility permittee over the
most recent four consecutive reporting periods. This pattern includes any violation of the same requirement in two
consecutive reporting periods, and any violation of one or more requirements in each of four consecutive reporting
periods; or

(C) When the Director determines significant permit noncompliance or other significant event has occurred, such as
a fire or explosion.

(vi) All other. Statistical information shall be reported quarterly on all other instances of noncompliance by major
facilities with permit requirements not otherwise reported under paragraph (a) of this section.

(3) In addition to the annual non-compliance report, the Director shall prepare a "program report" which contains
information (in a manner and form prescribed by the Administrator) on generators and transporters and the permit status
of regulated facilities. The Director shall also include, on a biennial basis, summary information on the quantities and
types of hazardous wastes generated, transported, treated, stored, and disposed during the preceding odd numbered year.
This summary information shall be reported according to EPA characteristics and lists of hazardous wastes at 40 CFR
Part 261.

(b) Annual reports.

(1) Annual noncompliance report. Statistical reports shall be submitted by the Director on nonmajor RCRA
permittees indicating the total number reviewed, the number of noncomplying nonmajor permittees, the number of
enforcement actions, and number of permit modifications extending compliance deadlines. The statistical information
shall be organized to follow the types of noncompliance listed in paragraph (a) of this section.

(2) In addition to the annual noncompliance report, the Director shall prepare a "program report" which contains
information (in a manner and form prescribed by the Administrator) on generators and transporters; the permit status of
regulated facilities; and summary information on the quantities and types of hazardous wastes generated, transported,
stored, treated, and disposed during the preceding year. This summary information shall be reported according to EPA
characteristics and lists of hazardous wastes at 40 CFR Part 261.

(c) Schedule.

(1) For all quarterly reports. On the last working day of May, August, November, and February, the State Director
shall submit to the Regional Administrator information concerning noncompliance with RCRA permit requirements by
major facilities in the State in accordance with the following schedule. The Regional Administrator shall prepare and
submit information for EPA-issued permits to EPA Headquarters in accordance with the same schedule.
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Quarters Covered by Reports on Noncompliance by Major Dischargers

[Date for completion of reports]

January, February, and March n1 May 31

April, May, and June n1 August 31

July, August, and September n1 November 30

October, November, and December n1 February 28

n1 Reports must be made available to the public for inspection and copying on this date.

§ 270.6 References.

(a) When used in Part 270 of this Chapter, the following publications are incorporated by reference:

"Test Methods for the Evaluation of Solid Waste, Physical/Chemical Methods" (1980), EPA publication number
SW-846, available from the U.S. Environmental Protection Agency, 26 W. St. Clair St., Cincinnati, Ohio 45268.

(b) The references listed in paragraph (a) of this section are also available for inspection at the Office of the Federal
Register, 1100 L Street, N.W., Washington, D.C. 20408. These incorporations by reference were approved by the
Director of the Federal Register. These materials are incorporated as they exist on the date of approval and a notice of
any change in these materials will be published in the Federal Register.

§§ 270.7-270.9 [Reserved]

Subpart B -- Permit application

§ 270.10 General application requirements.

(a) Permit application. Any person who is required to have a permit (including new applicants and permittees with
expiring permits) shall complete, sign, and submit an application to the Director as described in this section. Persons
currently authorized with interim status shall apply for permits when required by the Director. Persons covered by
RCRA permits by rule ( § 270.60), need not apply. Procedures for applications, issuance and administration of
emergency permits are found exclusively in § 270.61.

(b) Who applies? When a facility or activity is owned by one person but is operated by another person, it is the
operator's duty to obtain a permit, except that the owner must also sign the permit application.

(c) Completeness. The Director shall not issue a permit before receiving a complete application for a permit except
for permits by rule, or emergency permits. An application for a permit is complete when the Director receives an
application form and any supplemental information which are completed to his or her satisfaction. The completeness of
any application for a permit shall be judged independently of the status of any other permit application or permit for the
same facility. For EPA-Administered programs, an application which is reviewed under § 124.3 is complete when the
Director receives information listed in a notice of deficiency.

(d) Information requirements. All applicants for RCRA permits shall provide information set forth in § 270.13 and
applicable sections in §§ 270.14-270.29 to the Director, using the application form provided by the Director.
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(e) Existing HWM facilities. (1) Owners and operators of existing hazardous waste management facilities must
submit Part A of their permit application to the Regional Administrator no later than (i) six months after the date of
publication of regulations which first require them to comply with the standards set forth in 40 CFR Parts 265 or 266, or
(ii) thirty days after the date they first become subject to the standards set forth in 40 CFR Parts 265 or 266, whichever
first occurs.

[Note. -- For facilities which must comply with Part 265 because they handle a waste listed in EPA's May 19, 1980,
Part 261 regulations (45 FR 33006 et seq. ), the deadline for submitting an application is November 19, 1980. Where
other existing facilities must begin in complying with Parts 265 or 266 at a later date because of revisions to Parts 260,
261, 265, or 266, the Administrator will specify in the preamble to those revisions when those facilities must submit a
permit application.]

(2) The Administrator may by publication in the Federal Register extend the date by which owners and operators of
specified classes of existing hazardous waste management facilities must submit Part A of their permit application if he
finds that (i) there has been substantial confusion as to whether the owners and operators of such facilities were required
to file a permit application and (ii) such confusion is attributed to ambiguities in EPA's Parts 260, 261, 265, or 266
regulations.

(3) The Administration may by compliance order issued under Section 3008 of RCRA extend the date by which the
owner and operator of an existing hazardous waste management facility must submit Part A of their permit application.

(4) At any time after promulgation of Phase II the owner and operator of an existing HWM facility may be required
to submit Part B of their permit application. The State Director may require submission of Part B (or equivalent
completion of the State RCRA application process) if the State in which the facility is located has received interim
authorization for Phase II or final authorization; if not, the Regional Administrator may require submission of Part B.
Any owner or operator shall be allowed at least six months from the date of request to submit Part B of the application.
Any owner or operator of an existing HWM facility may voluntarily submit Part B of the application at any time.

(5) Failure to furnish a requested part B application on time, or to furnish in full the information required by the
Part B application, is grounds for termination of interim status under Part 124.

(f) New HWM facilities. (1) Except as provided in paragraph (f)(3) of this section, no person shall begin physical
construction of a new HWM facility without having submitted Part A and Part B of the permit application and having
received a finally effective RCRA permit.

(2) An application for a permit for a new HWM facility (including both Part A and Part B) may be filed any time
after promulgation of those standards in Part 264, Subpart I et seq. applicable to such facility. The application shall be
filed with the Regional Administrator if at the time of application the State in which the new HWM facility is proposed
to be located has not received Phase II interim authorization for permitting such facility or final authorization; otherwise
it shall be filed with the State Director. Except as provided in paragraph (f)(3) of this section, all applications must be
submitted at least 180 days before physical construction is expected to commence.

(3) After November 19, 1980, but prior to the effective date of those standards in Part 264, Subpart I et seq., which
are applicable to his facility, a person may begin physical construction of a new HWM facility, except for landfills,
injection wells, land treatment facilities or surface impoundments (as defined in 40 CFR 260.10), without having
received a finally effective RCRA permit. If prior to beginning physical construction, such person has:

(i) Obtained the Federal, State and local approvals or permits necessary to begin physical construction;

(ii) Submitted Part A of the permit application; and

(iii) Made a commitment to complete physical construction of the facility within a reasonable time. Such persons
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may continue physical construction of the HWM facility after the effective date of the permitting standards in Part 264,
Subpart I et seq., applicable to his facility if he submits Part B of the permit application on or before the effective date
of such standards (or on some later date specified by the Administrator). Such person must not operate the HWM
facility without having received a finally effective RCRA permit.

(g) Updating permit applications. (1) If any owner or operator of a HWM facility has filed Part A of a permit
application and has not yet filed Part B, the owner or operator shall file an amended Part A application:

(i) With the Regional Administrator, if the facility is located in a State which has not obtained interim authorization
for phase II or final authorization, within six months after the promulgation of revised regulations under Part 261 listing
or identifying additional hazardous wastes, if the facility is treating, storing, or disposing of any of those newly listed or
identified wastes.

(ii) With the State Director, if the facility is located in a State which has obtained Phase II interim authorization or
final authorization, no later than the effective date of regulatory provisions listing or designating wastes as hazardous in
that State in addition to those listed or designated under the previously approved State program, if the facility is treating,
storing, or disposing of any of those newly listed or designated wastes; or

(iii) As necessary to comply with provisions of § 270.72 for changes during interim status or with the analogous
provisions of a State program approved for final authorization or interim authorization for Phase II. Revised Part A
applications necessary to comply with the provisions of § 270.72 shall be filed with the Regional Administrator if the
State in which the facility in question is located does not have Phase II interim authorization or final authorization;
otherwise it shall be filed with the State Director (if the State has an analogous provision).

(2) The owner or operator of a facility who fails to comply with the updating requirements of paragraph (g)(1) of
this section does not receive interim status as to the wastes not covered by duly filed Part A applications.

(h) Reapplications. Any HWM facility with an effective permit shall submit a new application at least 180 days
before the expiration date of the effective permit, unless permission for a later date has been granted by the Director.
(The Director shall not grant permission for applications to be submitted later than the expiration date of the existing
permit.)

(i) Recordkeeping. Applicants shall keep records of all data used to complete permit applications and any
supplemental information submitted under §§ 270.10(d), 270.13, 270.14-270.21 for a period of at least 3 years from the
date the application is signed.

§ 270.11 Signatories to permit applications and reports.

(a) Applications. All permit applications shall be signed as follows:

(1) For a corporation; by a principal executive officer of at least the level of vice-president;

(2) For a partnership or sole proprietorship; by a general partner or the proprietor, respectively; or

(3) For a municipality, State, Federal, or other public agency; by either a principal executive officer or ranking
elected official.

(b) Reports. All reports required by permits and other information requested by the Director shall be signed by a
person described in paragraph (a) of this section, or by a duly authorized representative of that person. A person is a
duly authorized representative only if:

(1) The authorization is made in writing by a person described in paragraph (a) of this section;
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(2) The authorization specifies either an individual or a position having responsibility for overall operation of the
regulated facility or activity such as the position of plant manager, operator of a well or a well field, superintendent, or
position of equivalent responsibility. (A duly authorized representative may thus be either a named individual or any
individual occupying a named position); and

(3) The written authorization is submitted to the Director.

(c) Changes to authorization. If an authorization under paragraph (b) of this section is no longer accurate because a
different individual or position has responsibility for the overall operation of the facility, a new authorization satisfying
the requirements of paragraph (b) of this section must be submitted to the Director prior to or together with any reports,
information, or applications to be signed by an authorized representative.

(d) Certification. Any person signing a document under paragraph (a) or (b) of this section shall make the
following certification:

I certify under penalty of law that I have personally examined and am familiar with the information submitted in
this document and all attachments and that, based on my inquiry of those individuals immediately responsible for
obtaining the information, I believe that the information is true, accurate, and complete. I am aware that there are
significant penalties for submitting false information, including the possibility of fine and imprisonment.

§ 270.12 Confidentiality of information.

(a) In accordance with 40 CFR Part 2, any information submitted to EPA pursuant to these regulations may be
claimed as confidential by the submitter. Any such claim must be asserted at the time of submission in the manner
prescribed on the application form or instructions or, in the case of other submissions, by stamping the words
"confidential business information" on each page containing such information. If no claim is made at the time of
submission, EPA may make the information available to the public without further notice. If a claim is asserted, the
information will be treated in accordance with the procedures in 40 CFR Part 2 (Public Information).

(b) Claims of confidentiality for the name and address of any permit applicant or permittee will be denied.

§ 270.13 Contents of Part A of the permit application.

Part A of the RCRA application shall include the following information:

(a) The activities conducted by the applicant which require it to obtain a permit under RCRA.

(b) Name, mailing address, and location, including latitude and longitude of the facility for which the application is
submitted.

(c) Up to four SIC codes which best reflect the principal products or services provided by the facility.

(d) The operator's name, address, telephone number, ownership status, and status as Federal, State, private, public,
or other entity.

(e) The name, address, and phone number of the owner of the facility.

(f) Whether the facility is located on Indian lands.

(g) An indication of whether the facility is new or existing and whether it is a first or revised application.

(h) For existing facilities, (1) a scale drawing of the facility showing the location of all past, present, and future
treatment, storage, and disposal areas; and (2) photographs of the facility clearly delineating all existing structures;
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existing treatment, storage, and disposal areas; and sites of future treatment, storage, and disposal areas.

(i) A description of the processes to be used for treating, storing, and disposing of hazardous waste, and the design
capacity of these items.

(j) A specification of the hazardous wastes listed or designated under 40 CFR Part 261 to be treated, stored, or
disposed of at the facility, an estimate of the quantity of such wastes to be treated, stored, or disposed annually, and a
general description of the processes to be used for such wastes.

(k) A listing of all permits or construction approvals received or applied for under any of the following programs:

(1) Hazardous Waste Management program under RCRA.

(2) UIC program under the SWDA.

(3) NPDES program under the CWA.

(4) Prevention of Significant Deterioration (PSD) program under the Clean Air Act.

(5) Nonattainment program under the Clean Air Act.

(6) National Emission Standards for Hazardous Pollutants (NESHAPS) preconstruction approval under the Clean
Air Act.

(7) Ocean dumping permits under the Marine Protection Research and Sancturaies Act.

(8) Dredge or fill permits under section 404 of the CWA.

(9) Other relevant environmental permits, including State permits.

(l) A topographic map (or other map if a topographic map is unavailable) extending one mile beyond the property
boundaries of the source, depicting the facility and each of its intake and discharge structures; each of its hazardous
waste treatment, storage, or disposal facilities; each well where fluids from the facility are injected underground; and
those wells, springs, other surface water bodies, and drinking water wells listed in public records or otherwise known to
the applicant within 1/4 mile of the facility property boundary.

(m) A brief description of the nature of the business.

§ 270.14 Contents of Part B: General Requirements.

(a) Part B of the permit application consists of the general information requirements of this section, and the specific
information requirements in §§ 270.14-270.29 applicable to the facility. The Part B information requirements presented
in §§ 270.14-270.29 reflect the standards promulgated in 40 CFR Part 264. These information requirements are
necessary in order for EPA to determine compliance with the Part 264 standards. If owners and operators of HWM
facilities can demonstrate that the information prescribed in Part B can not be provided to the extent required, the
Director may make allowance for submission of such information on a case-by-case basis. Information required in Part
B shall be submitted to the Director and signed in accordance with requirements in § 270.11. Certain technical data,
such as design drawings and specifications, and engineering studies shall be certified by a registered professional
engineer.

(b) General information requirements. The following information is required for all HWM facilities, except as §
264.1 provides otherwise:
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(1) A general description of the facility.

(2) Chemical and physical analyses of the hazardous waste to be handled at the facility. At a minimum, these
analyses shall contain all the information which must be known to treat, store, or dispose of the wastes properly in
accordance with Part 264.

(3) A copy of the waste analysis plan required by § 264.13(b) and, if applicable § 264.13(c).

(4) A description of the security procedures and equipment required by § 264.14, or a justification demonstrating
the reasons for requesting a waiver of this requirement.

(5) A copy of the general inspection schedule required by § 264.15(b); Include where applicable, as part of the
inspection schedule, specific requirements in §§ 264.174, 264.194, 264.226, 264.254, 264.273, and 264.303.

(6) A justification of any request for a waiver(s) of the preparedness and prevention requirements of Part 264,
Subpart C.

(7) A copy of the contingency plan required by Part 264, Subpart D. Note: Include, where applicable, as part of the
contingency plan, specific requirements in §§ 264.227 and 264.255.

(8) A description of procedures, structures, or equipment used at the facility to:

(i) Prevent hazards in unloading operations (for example, ramps, special forklifts);

(ii) Prevent runoff from hazardous waste handling areas to other areas of the facility or environment, or to prevent
flooding (for example, berms, dikes, trenches);

(iii) Prevent contamination of water supplies;

(iv) Mitigate effects of equipment failure and power outages; and

(v) Prevent undue exposure of personnel to hazardous waste (for example, protective clothing).

(9) A description of precautions to prevent accidental ignition or reaction of ignitable, reactive, or incompatible
wastes as required to demonstrate compliance with § 264.17 including documentation demonstrating compliance with §
264.17(c).

(10) Traffic pattern, estimated volume (number, types of vehicles) and control (for example, show turns across
traffic lanes, and stacking lanes (if appropriate); describe access road surfacing and load bearing capacity; show traffic
control signals).

(11) Facility location information;

(i) In order to determine the applicability of the seismic standard [§ 264.18(a)] the owner or operator of a new
facility must identify the political jurisdiction (e.g., county, township, or election district) in which the facility is
proposed to be located.

[Comment: If the county or election district is not listed in Appendix VI of Part 264, no further information is
required to demonstrate compliance with § 264.18(a).]

(ii) If the facility is proposed to be located in an area listed in Appendix VI of Part 264, the owner or operator shall
demonstrate compliance with the seismic standard. This demonstration may be made using either published geologic
data or data obtained from field investigations carried out by the applicant. The information provided must be of such
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quality to be acceptable to geologists experienced in identifying and evaluating seismic activity. The information
submitted must show that either:

(A) No faults which have had displacement in Holocene time are present, or no lineations which suggest the
presence of a fault (which have displacement in Holocene time) within 3,000 feet of a facility are present, based on data
from:

(1 ) Published geologic studies,

(2 ) Aerial reconnaissance of the area within a five-mile radius from the facility.

(3 ) An analysis of aerial photographs covering a 3,000 foot radius of the facility, and

(4 ) If needed to clarify the above data, a reconnaissance based on walking portions of the area within 3,000 feet of
the facility, or

(B) If faults (to include lineations) which have had displacement in Holocene time are present within 3,000 feet of a
facility, no faults pass with 200 feet of the portions of the facility where treatment, storage, or disposal of hazardous
waste will be conducted, based on data from a comprehensive geologic analysis of the site. Unless a site analysis is
otherwise conclusive concerning the absence of faults within 200 feet of such portions of the facility data shall be
obtained from a subsurface exploration (trenching) of the area within a distance no less than 200 feet from portions of
the facility where treatment, storage, or disposal of hazardous waste will be conducted. Such trenching shall be
performed in a direction that is perpendicular to known faults (which have had displacement in Holocene time) passing
within 3,000 feet of the portions of the facility where treatment, storage, or disposal of hazardous waste will be
conducted. Such investigation shall document with supporting maps and other analyses, the location of faults found.

[Comment: The Guidance Manual for the Location Standards provides greater detail on the content of each type of
seismic investigation and the appropriate conditions under which each approach or a combination of approaches would
be used.]

(iii) Owners and operators of all facilities shall provide an identification of whether the facility is located within a
100-year floodplain. This identification must indicate the source of data for such determination and include a copy of
the relevant Federal Insurance Administration (FIA) flood map, if used, or the calculations and maps used where an FIA
map is not available. Information shall also be provided identifying the 100-year flood level and any other special
flooding factors (e.g., wave action) which must be considered in designing, constructing, operating, or maintaining the
facility to withstand washout from a 100-year flood.

[Comment: Where maps for the National Flood Insurance Program produced by the Federal Insurance
Administration (FIA) of the Federal Emergency Management Agency are available, they will normally be determinative
of whether a facility is located within or outside of the 100-year floodplain. However, the FIA map excludes an area
(usually areas of the floodplain less than 200 feet in width), these areas must be considered and a determination made as
to whether they are in the 100-year floodplain. Where FIA maps are not available for a proposed facility location, the
owner or operator must use equivalent mapping techniques to determine whether the facility is within the 100-year
floodplain, and if so located, what the 100-year flood elevation would be.]

(iv) Owners and operators of facilities located in the 100-year floodplain must provide the following information:

(A) Engineering analysis to indicate the various hydrodynamic and hydrostatic forces expected to result at the site
as consequence of a 100-year flood.

(B) Structural or other engineering studies showing the design of operational units (e.g., tanks, incinerators) and
flood protection devices (e.g., floodwalls, dikes) at the facility and how these will prevent washout.
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(C) If applicable, and in lieu of paragraphs (b)(11)(iv) (A) and (B) above, a detaild description of procedures to be
followed to remove hazardous waste to safety before the facility is flooded, including:

(1 ) Timing of such movement relative to flood levels, including estimated time to move the waste, to show that
such movement can be completed before floodwaters reach the facility.

(2 ) A description of the location(s) to which the waste will be moved and demonstration that those facilities will be
eligible to receive hazardous waste in accordance with the regulations under Parts 270, 271, 124, and 264 through 266
of this Chapter.

(3 ) The planned procedures, equipment, and personnel to be used and the means to ensure that such resources will
be available in time for use.

(4 ) The potential for accidental discharges of the waste during movement.

(v) Existing facilities NOT in compliance with § 264.18(b) shall provide a plan showing how the facility will be
brought into compliance and a schedule for compliance.

(12) An outline of both the introductory and continuing training programs by owners or operators to prepare
persons to operate or maintain the HWM facility in a safe manner as required to demonstrate compliance with § 264.16.
A brief description of how training will be designed to meet actual job tasks in accordance with requirements in §
264.16(a)(3).

(13) A copy of the closure plan and, where applicable, the post-closure plan required by §§ 264.112 and 264.118.
Include, where applicable, as part of the plans, specific requirements in §§ 264.178, 264.197, 264.228, 264.258,
264.280, 264.310, and 264.351.

(14) For existing facilities, documentation that a notice has been placed in the deed or appropriate alternate
instrument as required by § 264.120.

(15) The most recent closure cost estimate for the facility prepared in accordance with § 264.142 plus a copy of the
financial assurance mechanism adopted in compliance with § 264.143.

(16) Where applicable, the most recent post-closure cost estimate for the facility prepared in accordance with §
264.144 plus a copy of the financial assurance mechanism adopted in compliance with § 264.145.

(17) Where applicable, a copy of the insurance policy or other documentation which comprises compliance with the
requirements of § 264.147. For a new facility, documentation showing the amount of insurance meeting the
specification of § 264.147(a) and, if applicable, § 264.147(b), that the owner or operator plans to have in effect before
initial receipt of hazardous waste for treatment, storage, or disposal. A request for a variance in the amount of required
coverage, for a new or existing facility, may be submitted as specified in § 264.147(d).

(18) Where appropriate, proof of coverage by a State financial mechanism in compliance with §§ 264.149 or
264.150.

(19) A topographic map showing a distance of 1000 feet around the facility at a scale of 2.5 centimeters (1 inch)
equal to not more than 61.0 meters (200 feet). Contours must be shown on the map. The contour interval must be
sufficient to clearly show the pattern of surface water flow in the vicinity of and from each operational unit of the
facility. For example, contours with an interval of 1.5 meters (5 feet), if relief is greater than 6.1 meters (20 feet), or an
interval of 0.6 meters (2 feet), if relief is less than 6.1 meters (20 feet). Owners and operators of HWM facilities located
in mountainous areas should use large contour intervals to adequately show topographic profiles of facilities. The map
shall clearly show the following:
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(i) Map scale and date.

(ii) 100-year floodplain area.

(iii) Surface waters including intermittant streams.

(iv) Surrounding land uses (residential, commercial, agricultural, recreational).

(v) A wind rose (i.e., prevailing wind-speed and direction).

(vi) Orientation of the map (north arrow).

(vii) Legal boundaries of the HWM facility site.

(viii) Access control (fences, gates).

(ix) Injection and withdrawal wells both on-site and off-site.

(x) Buildings; treatment, storage, or disposal operations; or other structure (recreation areas, runoff control systems,
access and internal roads, storm, sanitary, and process sewerage systems, loading and unloading areas, fire control
facilities, etc.)

(xi) Barriers for drainage or flood control.

(xii) Location of operational units within the HWM facility site, where hazardous waste is (or will be) treated,
stored, or disposed (include equipment cleanup areas).

[Note. -- For large HWM facilities the Agency will allow the use of other scales on a case-by-case basis.]

(20) Applicants may be required to submit such information as may be necessary to enable the Regional
Administrator to carry out his duties under other Federal laws as required in § 270.3 of this part.

(c) Additional information requirements. The following additional information regarding protection of ground
water is required from owners or operators of hazardous waste surface impoundments, piles, land treatment units, and
landfills except as otherwise provided in § 264.90(b):

(1) A summary of the ground-water monitoring data obtained during the interim status period under §§
265.90-265.94, where applicable.

(2) Identification of the uppermost aquifer and aquifers hydraulically interconnected beneath the facility property,
including ground-water flow direction and rate, and the basis for such identification (i.e., the information obtained from
hydrogeologic investigations of the facility area).

(3) On the topographic map required under paragraph (b)(19) of this section, a delineation of the waste
management area, the property boundary, the proposed "point of compliance" as defined under § 264.95, the proposed
location of ground-water monitoring wells as required under § 264.97, and, to the extent possible, the information
required in paragraph (c)(2) of this section.

(4) A description of any plume of contamination that has entered the ground water from a regulated unit at the time
that the application was submitted that:

(i) Delineates the extent of the plume on the topographic map required under paragraph (b)(19) of this section;

(ii) Identifies the concentration of each Appendix VIII constituent throughout the plume or identifies the maximum
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concentrations of each Appendix VIII constituent in the plume.

(5) Detailed plans and an engineering report describing the proposed ground water monitoring program to be
implemented to meet the requirements of § 264.97.

(6) If the presence of hazardous constituents has not been detected in the ground water at the time of permit
application, the owner or operator must submit sufficient information, supporting data, and analyses to establish a
detection monitoring program which meets the requirements of § 264.98. This submission must address the following
items specified under § 264.98:

(i) A proposed list of indicator parameters, waste constituents, or reaction products that can provide a reliable
indication of the presence of hazardous constituents in the ground water;

(ii) A proposed ground-water monitoring system;

(iii) Background values for each proposed monitoring parameter or constituent, or procedures to calculate such
values; and

(iv) A description of proposed sampling, analysis and statistical comparison procedures to be utilized in evaluating
ground-water monitoring data.

(7) If the presence of hazardous constituents has been detected in the ground water at the point of compliance at the
time of permit application, the owner or operator must submit sufficient information, supporting data, and analyses to
establish a compliance monitoring program which meets the requirements of § 264.99. The owner or operator must also
submit an engineering feasibility plan for a corrective action program necessary to meet the requirements of § 264.100,
except as provided in § 264.98(h)(5). To demonstrate compliance with § 264.99, the owner or operator must address the
following items:

(i) A description of the wastes previously handled at the facility;

(ii) A characterization of the contaminated ground water, including concentrations of hazardous constituents;

(iii) A list of hazardous constituents for which compliance monitoring will be undertaken in accordance with §
264.97 and 264.99;

(iv) Proposed concentration limits for each hazardous constituent, based on the criteria set forth in § 264.94(a),
including a justification for establishing any alternate concentration limits;

(v) Detailed plans and an engineering report describing the proposed ground-water monitoring system, in
accordance with the requirements of § 264.97; and

(vi) A description of proposed sampling, analysis and statistical comparison procedures to be utilized in evaluating
ground-water monitoring data.

(8) If hazardous constituents have been measured in the ground water which exceed the concentration limits
established under § 264.94 Table 1, or if ground water monitoring conducted at the time of permit application under §§
265.90-265.94 at the waste boundary indicates the presence of hazardous constituents from the facility in ground water
over background concentrations, the owner or operator must submit sufficient information, supporting data, and
analyses to establish a corrective action program which meets the requirements of § 264.100. However, an owner or
operator is not required to submit information to establish a corrective action program if he demonstrates to the
Regional Administrator that alternate concentration limits will protect human health and the environment after
considering the criteria listed in § 264.94. An owner or operator who is not required to establish a corrective action
program for this reason must instead submit sufficient information to establish a compliance monitoring program which
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meets the requirements of § 264.99 and paragraph (c)(6) of this section. To demonstrate compliance with § 264.100, the
owner or operator must address, at a minimum, the following items:

(i) A characterization of the contaminated ground water, including concentrations of hazardous constituents;

(ii) The concentration limit for each hazardous constituent found in the ground water as set forth in § 264.94;

(iii) Detailed plans and an engineering report describing the corrective action to be taken; and

(iv) A description of how the ground-water monitoring program will demonstrate the adequacy of the corrective
action.

§ 270.15 Specific Part B information requirements for containers.

Except as otherwise provided in § 264.1, owners or operators of facilities that store containers of hazardous waste
must provide the following additional information:

(a) A description of the containment system to demonstrate compliance with § 264.175. Show at least the
following:

(1) Basic design parameters, dimensions, and materials of construction.

(2) How the design promotes drainage or how containers are kept from contact with standing liquids in the
containment system.

(3) Capacity of the containment system relative to the number and volume of containers to be stored.

(4) Provisions for preventing or managing run-on.

(5) How accumulated liquids can be analyzed and removed to prevent overflow.

(b) For storage areas that store containers holding wastes that do not contain free liquids, a demonstration of
compliance with § 264.175(c), including:

(1) Test procedures and results or other documentation or information to show that the wastes do not contain free
liquids; and

(2) A description of how the storage area is designed or operated to drain and remove liquids or how containers are
kept from contact with standing liquids.

(c) Sketches, drawings, or data demonstrating compliance with § 264.176 (location of buffer zone and containers
holding ignitable or reactive wastes) and § 264.177(c) (location of incompatible wastes), where applicable.

(d) Where incompatible wastes are stored or otherwise managed in containers, a description of the procedures used
to ensure compliance with §§ 264.177 (a) and (b), and 264.17 (b) and (c).

§ 270.16 Specific Part B information requirements for tanks.

Except as otherwise provided in § 264.1, owners and operators of facilities that use tanks to store or treat hazardous
waste must provide a description of design and operation procedures which demonstrate complaince with the
requirements of §§ 264.191, 264.192, 264.198 and 264.199 including: (a) References to design standards or other
available information used (or to be used) in design and construction of the tank.

(b) A description of design specifications including identification of construction materials and lining materials
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(include pertinent characteristics such as corrosion or erosion resistance).

(c) Tank dimensions, capacity, and shell thickness.

(d) A diagram of piping, instrumentation, and process flow.

(e) Description of feed systems, safety cutoff, bypass systems, and pressure controls (e.g., vents).

(f) Description of procedures for handling incompatible ignitable, or reactive wastes, including the use of buffer
zones.

§ 270.17 Specific Part B information requirements for surface impoundments.

Except as otherwise provided in § 264.1, owners and operators of facilities that store, treat or dispose of hazardous
waste in surface impoundments must provide the following additional information:

(a) A list of the hazardous wastes placed or to be placed in each surface impoundment;

(b) Detailed plans and an engineering report describing how the surface impoundment is or will be designed,
constructed, operated and maintained to meet the requirements of § 264.221. This submission must address the
following items as specified in § 264.221:

(1) The liner system (except for an existing portion of a surface impoundment). If an exemption from the
requirement for a liner is sought as provided by § 264.221(b), submit detailed plans and engineering and hydrogeologic
reports, as appropriate, describing alternate design and operating practices that will, in conjunction with location
aspects, prevent the migration of any hazardous constituents into the ground water or surface water at any future time;

(2) Prevention of overtopping; and

(3) Structural integrity of dikes;

(c) If any exemption from Subpart F of Part 264 is sought, as provided by § 264.222(a), detailed plans and an
engineering report explaining the location of the saturated zone in relation to the surface impoundment, and the design
of a double-liner system that incorporates a leak detection system between the liners;

(d) A description of how each surface impoundment, including the liner and cover systems and appurtenances for
control of overtopping, will be inspected in order to meet the requirements of § 264.226(a) and (b). This information
should be included in the inspection plan submitted under § 270.14(b)(5);

(e) A certification by a qualified engineer which attests to the structural integrity of each dike, as required under §
264.226(c). For new units, the owner or operator must submit a statement by a qualified engineer that he will provide
such a certification upon completion of construction in accordance with the plans and specifications;

(f) A description of the procedure to be used for removing a surface impoundment from service, as required under §
264.227(b) and (c). This information should be included in the contingency plan submitted under § 270.14(b)(7);

(g) A description of how hazardous waste residues and contaminated materials will be removed from the unit at
closure, as required under § 264.228(a)(1). For any wastes not to be removed from the unit upon closure, the owner or
operator must submit detailed-plans and an engineering report describing how § 264.228(a)(2) and (b) will be complied
with. This information should be included in the closure plan and, where applicable, the post-closure plan submitted
under § 270.14(b)(13);

(h) If ignitable or reactive wastes are to be placed in a surface impoundment, an explanation of how § 264.229 will
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be complied with;

(i) If incompatible wastes, or incompatible wastes and materials will be placed in a surface impoundment, an
explanation of how § 264.230 will be complied with.

§ 270.18 Specific Part B information requirements for waste piles.

Except as otherwise provided in § 264.1, owners and operators of facilities that store or treat hazardous waste in
waste piles must provide the following additional information:

(a) A list of hazardous wastes placed or to be placed in each waste pile;

(b) If an exemption is sought to § 264.251, and Subpart F of Part 264 as provided by § 264.250(c), an explanation
of how the standards of § 264.250(c) will be complied with;

(c) Detailed plans and an engineering report describing how the pile is or will be designed, constructed, operated
and maintained to meet the requirements of § 264.251. This submission must address the following items as specified in
§ 264.251:

(1) The liner system (except for an existing portion of a pile). If an exemption from the requirement for a liner is
sought, as provided by § 264.252(b), the owner or operator must submit detailed plans and engineering and
hydrogeologic reports, as applicable, describing alternate design and operating practices that will, in conjunction with
location aspects, prevent the migration of any hazardous constituents into the ground water or surface water at any
future time;

(2) Control of run-on;

(3) Control of run-off;

(4) Management of collection and holding units associated with run-on and run-off control systems; and

(5) Control of wind dispersal of particulate matter, where applicable;

(d) If an exemption from Subpart F of Part 264 is sought as provided by §§ 264.252 or 264.253, submit detailed
plans and an engineering report describing how the requirements of §§ 264.252(a) or 264.253(a) will be complied with;

(e) A description of how each waste pile, including the liner and appurtenances for control of run-on and run-off,
will be inspected in order to meet the requirements of § 264.254 (a) and (b). This information should be included in the
inspection plan submitted under § 270.14(b)(5). If an exemption is sought to Subpart F of Part 264 pursuant to §
264.253, describe in the inspection plan how the inspection requirements of § 264.253(a)(3) will be complied with;

(f) If treatment is carried out on or in the pile, details of the process and equipment used, and the nature and quality
of the residuals;

(g) If ignitable or reactive wastes are to be placed in a waste pile, an explanation of how the requirements of §
264.256 will be complied with;

(h) If incompatible wastes, or incompatible wastes and materials will be place in a waste pile, an explanation of
how § 264.257 will be complied with;

(i) A description of how hazardous waste residues and contaminated materials will be removed from the waste pile
at closure, as required under § 264.258(a). For any waste not to be removed from the waste pile upon closure, the owner
or operator must submit detailed plans and an engineering report describing how § 264.310 (a) and (b) will be complied
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with. This information should be included in the closure plan and, where applicable, the post-closure plan submitted
under § 270.14(b)(13).

§ 270.19 Specific Part B information requirements for incinerators.

Except as § 264.340 of this chapter provides otherwise, owners and operators of facilities that incinerate hazardous
waste must fulfill the requirements of (a), (b), or (c) of this section.

(a) When seeking an exemption under § 264.340 (b) or (c) of this chapter (Ignitable, corrosive, or reactive wastes
only):

(1) Documentation that the waste is listed as a hazardous waste in Part 261, Subpart D of this chapter, solely
because it is ignitable (Hazard Code I) or corrosive (Hazard Code C) or both; or

(2) Documentation that the waste is listed as a hazardous waste in Part 261, Subpart D of this chapter, solely
because it is reactive (Hazard Code R) for characteristics other than those listed in § 261.23(a) (4) and (5) of this
chapter, and will not be burned when other hazardous wastes are present in the combustion zone; or

(3) Documentation that the waste is a hazardous waste solely because it possesses the characteristic of ignitability,
corrosivity, or both, as determined by the tests for characteristics of hazardous waste under Part 261, Subpart C of this
Chapter; or

(4) Documentation that the waste is a hazardous waste solely because it possesses the reactivity characteristics
listed in § 261.23(a) (1), (2), (3), (6), (7), or (8) of this Chapter, and that it will not be burned when other hazardous
wastes are present in the combustion zone; or

(b) Submit a trial burn plan or the results of a trial burn, including all required determinations, in accordance with §
270.62; or

(c) In lieu of a trial burn, the applicant may submit the following information:

(1) An analysis of each waste or mixture of wastes to be burned including:

(i) Heat value of the waste in the form and composition in which it will be burned.

(ii) Viscosity (if applicable), or description of physical form of the waste.

(iii) An identification of any hazardous organic constituents listed in Part 261, Appendix VIII, of this Chapter,
which are present in the waste to be burned, except that the applicant need not analyze for constituents listed in Part
261, Appendix VIII, of this Chapter which would reasonably not be expected to be found in the waste. The constituents
excluded from analysis must be identified and the basis for their exclusion stated. The waste analysis must rely on
analytical techniques specified in "Test methods for the evaluation of Solid Waste, Physical/Chemical Methods"
(incorporated by reference, see § 270.6 and referenced in 40 CFR Part 261, Appendix III), or their equivalent.

(iv) An approximate quantification of the hazardous constituents identified in the waste, within the precision
produced by the analytical methods specified in "Test Methods for the Evaluation of Solid Waste, Physical/Chemical
Methods" (incorporated by reference, see § 270.6).

(v) A quantification of those hazardous constituents in the waste which may be designated as POHC's based on data
submitted from other trial or operational burns which demonstrate compliance with the performance standards in
264.343 of this chapter.

(2) A detailed engineering description of the incinerator, including:
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(i) Manufacturer's name and model number of incinerator.

(ii) Type of incinerator.

(iii) Linear dimension of incinerator unit including cross sectional area of combustion chamber.

(iv) Decription of auxiliary fuel system (type/feed).

(v) Capacity of prime mover.

(vi) Description of automatic waste feed cutoff system(s).

(vii) Stack gas monitoring and pollution control monitoring system.

(viii) Nozzle and burner design.

(ix) Construction materials.

(x) Location and description of temperature, pressure, and flow indicating devices and control devices.

(3) A description and analysis of the waste to be burned compared with the waste for which data from operational
or trial burns are provided to support the contention that a trial burn is not needed. The data should include those items
listed in paragraph (c)(1) of this section. This analysis should specify the POHC's which the applicant has idenitified in
the waste for which a permit is sought, and any differeneces from the POHC's in the waste for which burn data are
provided.

(4) The design and operating conditions of the incinerator unit to be used, compared with that for which
comparative burn data are available.

(5) A description of the results submitted from any previously conducted trial burn(s) including:

(i) Sampling and analysis techniques used to calculate performance standards in § 264.343 of this chapter,

(ii) Methods and results of monitoring temperatures, waste feed rates, carbon monoxide, and an appropriate
indicator of combustion gas velocity (including a statement concerning the precision and accuracy of this
measurement),

(6) The expected incinerator operation information to demonstrate compliance with §§ 264.343 and 264.345 of this
chapter including:

(i) Expected carbon monoxide (CO) level in the stack exhaust gas.

(ii) Waste feed rate.

(iii) Combustion zone temperature.

(iv) Indication of combustion gas velocity.

(v) Expected stack gas volume, flow rate, and temperature.

(vi) Computed residence time for waste in the combustion zone.

(vii) Expected hydrochloric acid removal efficiency.
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(viii) Expected fugitive emissions and their control procedures.

(ix) Proposed waste feed cut-off limits based on the identified significant operating parameters.

(7) Such supplemental information as the Director finds necessary to achieve the purposes of this paragraph.

(8) Waste analysis data, including that submitted in paragraph (c)(1) of this section, sufficient to allow the Director
to specify as permit Principal Organic Hazardous Constituents (permit POHC's) those constituents for which destruction
and removal efficiencies will be required.

(d) The Director shall approve a permit application without a trial burn if he finds that:

(1) The wastes are sufficiently similar; and

(2) The incinerator units are sufficiently similar, and the data from other trial burns are adequate to specify (under §
264.345 of this chapter) operating conditions that will ensure that the performance standards in § 264.343 of this
Chapter will be met by the incinerator.

(3) [Reserved].

§ 270.20 Specific Part B information requirements for landfills.

Except as otherwise provided in § 264.1, owners and operators of facilities that use land treatment to dispose of
hazardous waste must provide the following additional information:

(a) A description of plans to conduct a treatment demonstration as required under § 264.272. The description must
include the following information;

(1) The wastes for which the demonstration will be made and the potential hazardous constituents in the waste;

(2) The data sources to be used to make the demonstration (e.g., literature, laboratory data, field data, or operating
data);

(3) Any specific laboratory or field test that will be conducted, including:

(i) The type of test (e.g. , column leaching, degradation);

(ii) Materials and methods, including analytical procedures;

(iii) Expected time for completion;

(iv) Characteristics of the unit that will be simulated in the demonstration, including treatment zone characteristics,
climatic conditions, and operating practices.

(b) A description of a land treatment program, as required under § 264.271. This information must be submitted
with the plans for the treatment demonstration, and updated following the treatment demonstration. The land treatment
program must address the following items:

(1) The wastes to be land treated;

(2) Design measures and operating practices necessary to maximize treatment in accordance with § 264.273(a)
including:

(i) Waste application method and rate;
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(ii) Measures to control soil pH;

(iii) Enhancement of microbial or chemical reactions;

(iv) Control of moisture content;

(3) Provisions for unsaturated zone monitoring, including:

(i) Sampling equipment, procedures, and frequency;

(ii) Procedures for selecting sampling locations;

(iii) Analytical procedures;

(iv) Chain of custody control;

(v) Procedures for establishing background values;

(vi) Statistical methods for interpreting results;

(vii) The justification for any hazardous constituents recommended for selection as principal hazardous
constituents, in accordance with the criteria for such selection in § 264.278(a);

(4) A list of hazardous constituents reasonably expected to be in, or derived from, the wastes to be land treated
based on waste analysis performed pursuant to § 264.13;

(5) The proposed dimensions of the treatment zone;

(c) A description of how the unit is or will be designed, constructed, operated, and maintained in order to meet the
requirements of § 264.273. This submission must address the following items:

(1) Control of run-on;

(2) Collection and control of run-off;

(3) Minimization of run-off of hazardous constituents from the treatment zone;

(4) Management of collection and holding facilities associated with run-on and run-off control systems;

(5) Periodic inspection of the unit. This information should be included in the inspection plan submitted under §
270.14(b)(5);

(6) Control of wind dispersal of particulate matter, if applicable;

(d) If food-chain crops are to be grown in or on the treatment zone of the land treatment unit, a description of how
the demonstration required under § 264.276(a) will be conducted including:

(1) Characteristics of the food-chain crop for which the demonstration will be made.

(2) Characteristics of the waste, treatment zone, and waste application method and rate to be used in the
demonstration;

(3) Procedures for crop growth, sample collection, sample analysis, and data evaluation;

(4) Characteristics of the comparison crop including the location and conditions under which it was or will be
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grown;

(5) If food-chain crops are to be grown, and cadmium is present in the land-treated waste, a description of how the
requirements of § 264.276(b) will be complied with;

(6) A description of the vegetative cover to be applied to closed portions of the facility, and a plan for maintaining
such cover during the post-closure care period, as required under § 264.280(a)(8) and § 264.280(c)(2). This information
should be included in the closure plan and, where applicable, the post-closure care plan submitted under §
270.14(b)(13);

(7) If ignitable or reactive wastes will be placed in or on the treatment zone, an explanation of how the
requirements of § 264.281 will be complied with;

(8) If incompatible wastes, or incompatible wastes and materials, will be placed in or on the same treatment zone,
an explanation of how § 264.282 will be complied with.

§ 270.21 Specific Part B information requirements for land treatment facilities.

Except as otherwise provided in § 264.1, owners and operators of facilities that dispose of hazardous waste in
landfills must provide the following additional information:

(a) A list of the hazardous wastes placed or to be placed in each landfill or landfill cell;

(b) Detailed plans and an engineering report describing how the landfill is or will be designed, constructed,
operated and maintained to comply with the requirements of § 264.301. This submission must address the following
items as specified in § 264.301:

(1) The liner system and leachate collection and removal system (except for an existing portion of a landfill). If an
exemption from the requirements for a liner and a leachate collection and removal system is sought as provided by §
264.301(b), submit detailed plans and engineering and hydrogeologic reports, as appropriate, describing alternate design
and operating practices that will, in conjunction with location aspects, prevent the migration of any hazardous
constituent into the ground water or surface water at any future time;

(2) Control of run-on;

(3) Control of run-off;

(4) Management of collection and holding facilities associated with run-on and run-off control systems; and

(5) Control of wind dispersal of particulate matter, where applicable;

(c) If an exemption from Subpart F of Part 264 is sought, as provided by § 264.302(a), the owner or operator must
submit detailed plans and an engineering report explaining the location of the saturated zone in relation to the landfill,
the design of a double-liner system that incorporates a leak detection system between the liners, and a leachate
collection and removal system above the liners;

(d) A description of how each landfill, including the liner and cover systems, will be inspected in order to meet the
requirements of § 264.303 (a) and (b). This information should be included in the inspection plan submitted under §
270.14(b)(5).

(e) Detailed plans and an engineering report describing the final cover which will be applied to each landfill or
landfill cell at closure in accordance with § 264.310(a), and a description of how each landfill will be maintained and
monitored after closure in accordance with § 264.310(b). This information should be included in the closure and
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post-closure plans submitted under § 270.14(b)(13).

(f) If ignitable or reactive wastes will be landfilled, an explanation of how the standards of § 264.312 will be
complied with;

(g) If incompatible wastes, or incompatible wastes and materials will be landfilled, an explanation of how §
264.313 will be complied with;

(h) If bulk or non-containerized liquid waste or wastes containing free liquids is to be landfilled, an explanation of
how the requirements of § 264.314 will be complied with;

(i) If containers of hazardous waste are to be landfilled, an explanation of how the requirements of § 264.315 or §
264.316, as applicable, will be complied with.

§§ 270.22-270.29 [Reserved]

Subpart C -- Permit Conditions

§ 270.30 Conditions applicable to all permits.

The following conditions apply to all RCRA permits, and shall be incorporated into the permits either expressly or
by reference. If incorporated by reference, a specific citation to these regulations (or the corresponding approved State
regulations) must be given in the permit.

(a) Duty to comply. The permittee must comply with all conditions of this permit, except that the permittee need
not comply with the conditions of this permit to the extent and for the duration such noncompliance is authorized in an
emergency permit. (See § 270.61). Any permit noncompliance, except under the terms of an emergency permit,
constitutes a violation of the appropriate Act and is grounds for enforcement action; for permit termination, revocation
and reissuance, or modification; or for denial of a permit renewal application.

(b) Duty to reapply. If the permittee wishes to continue an activity regulated by this permit after the expiration date
of this permit, the permittee must apply for and obtain a new permit.

(c) Need to halt or reduce activity not a defense. It shall not be a defense for a permittee in an enforcement action
that it would have been necessary to halt or reduce the permitted activity in order to maintain compliance with the
conditions of this permit.

(d) Duty to mitigate. The permittee shall take all reasonable steps to minimize or correct any adverse impact on the
environment resulting from noncompliance with this permit.

(e) Proper operation and maintenance. The permittee shall at all times properly operate and maintain all facilities
and systems of treatment and control (and related appurtenances) which are installed or used by the permittee to achieve
compliance with the conditions of this permit. Proper operation and maintenance includes effective performance,
adequate funding, adequate operator staffing and training, and adequate laboratory and process controls, including
appropriate quality assurance procedures. This provision requires the opration of back-up or auxiliary facilities or
similar systems only when necessary to achieve compliance with the conditions of the permit.

(f) Permit actions. This permit may be modified, revoked and reissued, or terminated for cause. The filing of a
request by the permittee for a permit modification, revocation and reissuance, or termination, or a notification of
planned changes or anticipated noncompliance, does not stay any permit condition.

(g) Property rights. The permit does not convey any property rights of any sort, or any exclusive privilege.
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(h) Duty to provide information. The permittee shall furnish to the Director, within a reasonable time, any relevant
information which the Director may request to determine whether cause exists for modifying, revoking and reissuing, or
terminating this permit, or to determine compliance with this permit. The permittee shall also furnish to the Director,
upon request, copies of records required to be kept by this permit.

(i) Inspection and entry. The permittee shall allow the Director, or an authorized representative, upon the
presentation of credentials and other documents as may be required by law to:

(1) Enter at reasonable times upon the permittee's premises where a regulated facility or activity is located or
conducted, or where records must be kept under the conditions of this permit;

(2) Have access to and copy, at reasonable times, any records that must be kept under the conditions of this permit;

(3) Inspect at reasonable times any facilities, equipment (including monitoring and control equipment), practices, or
operations regulated or required under this permit; and

(4) Sample or monitor at reasonable times, for the purposes of assuring permit compliance or as otherwise
authorized by RCRA, any substances or parameters at any location.

(j) Monitoring and records. (1) Samples and measurements taken for the purpose of monitoring shall be
representative of the monitored activity.

(2) The permittee shall retain records of all monitoring information, including all calibration and maintenance
records and all original strip chart recordings for continuous monitoring instrumentation, copies of all reports required
by this permit, and records of all data used to complete the application for this permit, for a period of at least 3 years
from the date of the sample, measurement, report or application. This period may be extended by request of the Director
at any time. The permittee shall maintain records of all ground-water quality and ground-water surface elevations, for
the active life of the facility, and for the post-closure care period as well.

(3) Records for monitoring information shall include:

(i) The date, exact place, and time of sampling or measurements;

(ii) The individual(s) who performed the sampling or measurements;

(iii) The date(s) analyses were performed;

(iv) The individual(s) who performed the analyses;

(v) The analytical techniques or methods used; and

(vi) The results of such analyses.

(k) Signatory requirements. All applications, reports, or information submitted to the Director shall be signed and
certified (See § 270.11.)

(l) Reporting requirements. (1) Planned changes. The permittee shall give notice to the Director as soon as possible
of any planned physical alterations or additions to the permitted facility.

(2) Anticipated noncompliance. The permittee shall give advance notice to the Director of any planned changes in
the permitted facility or activity which may result in noncompliance with permit requirements. For a new facility, the
permittee may not treat, store, or dispose of hazardous waste; and for a facility being modified, the permittee may not
treat, store, or dispose of hazardous waste in the modified portion of the facility, until:
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(i) The permittee has submitted to the Director by certified mail or hand delivery a letter signed by the permittee
and a registered professional engineer stating that the facility has been constructed or modified in compliance with the
permit; and

(ii)(A) The Director has inspected the modified or newly constructed facility and finds it is in compliance with the
conditions of the permit; or

(B) Within 15 days of the date of submission of the letter in paragraph (c)(1) of this section, the permittee has not
received notice from the Director of his or her intent to inspect, prior inspection is waived and the permittee may
commence treatment, storage, or disposal of hazardous waste.

(3) Transfers. This permit is not transferable to any person except after notice to the Director. The Director may
require modification or revocation and reissuance of the permit to change the name of the permittee and incorporate
such other requirements as may be necessary under RCRA. (See § 270.40)

(4) Monitoring reports. Monitoring results shall be reported at the intervals specified elsewhere in this permit.

(5) Compliance schedules. Reports of compliance or noncompliance with, or any progress reports on, interim and
final requirements contained in any compliance schedule of this permit shall be submitted no later than 14 days
following each schedule date.

(6) Twenty-four hour reporting. (i) The permittee shall report any noncompliance which may endanger health or the
environment orally within 24 hours from the time the permittee becomes aware of the circumstances, including:

(A) Information concerning release of any hazardous waste that may cause an endangerment to public drinking
water supplies.

(B) Any information of a release or discharge of hazardous waste or of a fire or explosion from the HWM facility,
which could threaten the environment or human health outside the facility.

(ii) The description of the occurrence and its cause shall include:

(A) Name, address, and telephone number of the owner or operator;

(B) Name, address, and telephone number of the facility;

(C) Date, time, and type of incident;

(D) Name and quantity of material(s) involved;

(E) The extent of injuries, if any;

(F) An assessment of actual or potential hazards to the environment and human health outside the facility, where
this is applicable; and

(G) Estimated quantity and disposition of recovered material that resulted from the incident.

(iii) A written submission shall also be provided within 5 days of the time the permittee becomes aware of the
circumstances. The written submission shall contain a description of the noncompliance and its cause; the period of
noncompliance including exact dates and times, and if the noncompliance has not been corrected, the anticipated time it
is expected to continue; and steps taken or planned to reduce, eliminate, and prevent reoccurrence of the
noncompliance. The Director may waive the five day written notice requirement in favor of a written report within
fifteen days.
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(7) Manifest discrepancy report: If a significant discrepancy in a manifest is discovered, the permittee must
attempt to reconcile the discrepancy. If not resolved within fifteen days, the permittee must submit a letter report,
including a copy of the manifest, to the Director. (See 40 CFR 264.72.)

(8) Unmanifested waste report: This report must be submitted to the Director within 15 days of receipt of
unmanifested waste. (See 40 CFR § 264.76)

(9) Biennial report: A biennial report must be submitted covering facility activities during odd numbered calendar
years. (See 40 CFR 264.75.)

(10) Other noncompliance. The permittee shall report all instances of noncompliance not reported under
paragraphs (L)(4), (5), and (6) of this section, at the time monitoring reports are submitted. The reports shall contain the
information listed in paragraph (l)(6) of this section.

(11) Other information. Where the permittee becomes aware that it failed to submit any relevant facts in a permit
application, or submitted incorrect information in a permit application or in any report to the Director, it shall promptly
submit such facts or information.

§ 270.31 Requirements for recording and reporting of monitoring results.

All permits shall specify:

(a) Requirements concerning the proper use, maintenance, and installation, when appropriate, of monitoring
equipment or methods (including biological monitoring methods when appropriate);

(b) Required monitoring including type, intervals, and frequency sufficient to yield data which are representative of
the monitored activity including, when appropriate, continuous monitoring;

(c) Applicable reporting requirements based upon the impact of the regulated activity and as specified in Parts 264,
266 and 267. Reporting shall be no less frequent than specified in the above regulations.

§ 270.32 Establishing permit conditions.

(a) In addition to conditions required in all permits ( § 270.30), the Director shall establish conditions, as required
on a case-by-case basis, in permits under §§ 270.50 (duration of permits), 270.33(a) (schedules of compliance), 270.31
(monitoring), and for EPA issued permits only, 270.33(b) (alternate schedules of compliance) and 270.3 (considerations
under Federal law).

(b) Each RCRA permit shall include permit conditions necessary to achieve compliance with the Act and
regulations, including each of the applicable requirements specified in 40 CFR Parts 264, 266, and 267. In satisfying
this provision, the Director may incorporate applicable requirements of 40 CFR Parts 264, 266, and 267 directly into the
permit or establish other permit conditions that are based on these parts.

(c) For a State issued permit, an applicable requirement is a State statutory or regulatory requirement which takes
effect prior to final administrative disposition of a permit. For a permit issued by EPA, an applicable requirement is a
statutory or regulatory requirement (including any interim final regulation) which takes effect prior to the issuance of
the permit (except as provided in § 124.86(c) for RCRA permits being processed under Subparts E or F of Part 124).
Section 124.14 (reopening of comment period) provides a means for reopening EPA permit proceedings at the
discretion of the Director where new requirements become effective during the permitting process and are of sufficient
magnitude to make additional proceedings desirable. For State and EPA administered programs, an applicable
requirement is also any requirement which takes effect prior to the modification or revocation and reissuance of a
permit, to the extent allowed in § 270.41.
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(d) New or reissued permits, and to the extent allowed under § 270.41, modified or revoked and reissued permits,
shall incorporate each of the applicable requirements referenced in this section and in 40 CFR 270.31.

(e) Incorporation. All permit conditions shall be incorporated either expressly or by reference. If incorporated by
reference, a specific citation to the applicable regulations or requirements must be given in the permit.

§ 270.33 Schedules of compliance.

(a) The permit may, when appropriate, specify a schedule of compliance leading to compliance with the Act and
regulations.

(1) Time for compliance. Any schedules of compliance under this section shall require compliance as soon as
possible.

(2) Interim dates. Except as provided in paragraph (b)(1)(ii) of this section, if a permit establishes a schedule of
compliance which exceeds 1 year from the date of permit issuance, the schedule shall set forth interim requirements and
the dates for their achievement.

(i) The time between interim dates shall not exceed 1 year.

(ii) If the time necessary for completion of any interim requirement is more than 1 year and is not readily divisible
into stages for completion, the permit shall specify interim dates for the submission of reports of progress toward
completion of the interim requirements and indicate a projected completion date.

(3) Reporting. The permit shall be written to require that no later than 14 days following each interim date and the
final date of compliance, the permittee shall notify the director in writing, of its compliance or noncompliance with the
interim or final requirements, or submit progress reports if paragraph (a)(2)(ii) of this section is applicable.

(b) Alternative schedules of compliance. A RCRA permit applicant or permittee may cease conducting regulated
activities (by receiving a terminal volume of hazardous waste) and for treatment and storage HWM facilities, closing
pursuant to applicable requirements; and for disposal HWM facilities, closing and conducting post-closure care
pursuant to applicable requirements, rather than continue to operate and meet permit requirements as follows:

(1) If the permittee decides to cease conducting regulated activities at a given time within the term of a permit
which has already been issued:

(i) The permit may be modified to contain a new or additional schedule leading to timely cessation of activities; or

(ii) The permittee shall cease conducting permitted activities before noncompliance with any interim or final
compliance schedule requirement already specified in the permit.

(2) If the decision to cease conducting regulated activities is made before issuance of a permit whose term will
include the termination date, the permit shall contain a schedule leading to termination which will ensure timely
compliance with applicable requirements.

(3) If the permittee is undecided whether to cease conducting regulated activities, the Director may issue or modify
a permit to contain two schedules as follows:

(i) Both schedules shall contain an identical interim deadline requiring a final decision on whether to cease
conducting regulated activities no later than a date which ensures sufficient time to comply with applicable
requirements in a timely manner if the decision is to continue conducting regulated activities;

(ii) One schedule shall lead to timely compliance with applicable requirements;
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(iii) The second schedule shall lead to cessation of regulated activities by a date which will ensure timely
compliance with applicable requirements;

(iv) Each permit containing two schedules shall include a requirement that after the permittee has made a final
decision under paragraph (b)(3)(i) of this section it shall follow the schedule leading to compliance if the decision is to
continue conducting regulated activities, and follow the schedule leading to termination if the decision is to cease
conducting regulated activities.

(4) The applicant's or permittee's decision to cease conducting regulated activities shall be evidenced by a firm
public commitment satisfactory to the Director, such as resolution of the board of directors of a corporation.

§§ 270.34-270.39 [Reserved]

Subpart D -- Changes to permit

§ 270.40 Transfer of permits.

Transfers by modification. A permit may be transferred by the permittee to a new owner or operator only if the
permit has been modified or revoked and reissued (under § 270.41(b)(2)), or a minor modification made (under §
270.42(d)), to identify the new permittee and incorporate such other requirements as may be necessary under the
appropriate Act.

§ 270.41 Major modification or revocation and reissuance of permits.

When the Director receives any information (for example, inspects the facility, receives information submitted by
the permittee as required in the permit (see § 270.30)), receives a request for modification or revocation and reissuance
under § 124.5, or conducts a review of the permit file) he or she may determine whether or not one or more of the
causes listed in paragraphs (a) and (b) of this section for modification, or revocation and reissuance or both exist. If
cause exists, the Director may modify or revoke and reissue the permit accordingly, subject to the limitations of
paragraphs (c) of this section, and may request an updated application if necessary. When a permit is modified, only the
conditions subject to modification are reopened. If a permit is revoked and reissued, the entire permit is reopened and
subject to revision and the permit is reissued for a new term. See 40 CFR 124.5(c)(2). If cause does not exist under this
section or 40 CFR 270.42, the Director shall not modify or revoke and reissue the permit. If a permit modification
satisfies the criteria in 40 CFR 270.42 for a minor modification, the permit may be modified without a draft permit or
public review. Otherwise, a draft permit must be prepared and other procedures in Part 124 (or procedures of an
approved State program) followed.

(a) Causes for modification. The following are causes for modification, but not revocation and reissuance, of
permits; the following may be causes for revocation and reissuance, as well as modification, when the permittee
requests or agrees.

(1) Alterations. There are material and substantial alterations or additions to the permitted facility or activity which
occurred after permit issuance which justify the application of permit conditions that are different or absent in the
existing permit.

(2) Information. The Director has received information. Permits may be modified during their terms for this cause
only if the information was not available at the time of permit issuance (other than revised regulations, guidance, or test
methods) and would have justified the application of different permit conditions at the time of issuance.

(3) New regulations. The standards or regulations on which the permit was based have been changed by
promulgation of amended standards or regulations or by judicial decision after the permit was issued. Permits may be
modified during their terms for this cause only as follows:
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(i) For promulgation of amended standards or regulations, when:

(A) The permit condition requested to be modified was based on a promulgated Parts 260-266 regulation; and

(B) EPA has revised, withdrawn, or modified that portion of the regulation on which the permit condition was
based; and

(C) A permittee requests modification in accordance with § 124.5 within ninety (90) days after Federal Register
notice of the action on which the request is based.

(ii) For judicial decisions, a court of competent jurisdiction has remanded and stayed EPA promulgated regulations
if the remand and stay concern that portion of the regulations on which the permit condition was based and a request is
filed by the permittee in accordance with § 124.5 within ninety (90) days of judicial remand.

(4) Compliance schedules. The Director determines good cause exists for modification of a compliance schedule,
such as an act of God, strike, flood, or materials shortage or other events over which the permittee has little or no
control and for which there is no reasonably available remedy.

(5) The Director may also modify a permit:

(i) When modification of a closure plan is required under §§ 264.112(b) or 264.118(b).

(ii) After the Director receives the notification of expected closure under § 264.113, when the Director determines
that extension of the 90 to 180 day periods under § 264.113, modification of the 30-year post-closure period under §
264.117(a), continuation of security requirements under § 264.117(b), or permission to disturb the integrity of the
containment system under § 264.117(c) are unwarranted.

(iii) When the permittee has filed a request under § 264.147(d) for a variance to the level of financial responsibility
or when the Director demonstrates under § 264.147(c) that an upward adjustment of the level of financial responsibility
is required.

(iv) When the corrective action program specified in the permit under § 264.100 has not brought the regulated unit
into compliance with the ground-water protection standard within a reasonable period of time.

(v) To include a detection monitoring program meeting the requirements of § 264.98, when the owner or operator
has been conducting a compliance monitoring program under § 264.99 or a corrective action program under § 264.100
and compliance period ends before the end of the post-closure care period for the unit.

(vi) When a permit requires a compliance monitoring program under § 264.99, but monitoring data collected prior
to permit issuance indicate that the facility is exceeding the ground-water protection standard.

(vii) To include conditions applicable to units at a facility that were not previously included in the facility's permit.

(viii) When a land treatment unit is not achieving complete treatment of hazardous constituents under its current
permit conditions.

(b) Causes for modification or revocation and reissuance. The following are causes to modify or, alternatively,
revoke and reissue a permit:

(1) Cause exists for termination under § 270.43, and the Director determines that modification or revocation and
reissuance is appropriate.

(2) The Director has received notification (as required in the permit, see § 270.30(L)(3)) of a proposed transfer of

Page 56
48 FR 14146



the permit.

(c) Facility siting. Suitability of the facility location will not be considered at the time of permit modification or
revocation and reissuance unless new information or standards indicate that a threat to human health or the
environmental exists which was unknown at the time of permit issuance.

§ 270.42 Minor modifications of permits.

Upon the consent of the permittee, the Director may modify a permit to make the corrections or allowances for
changes in the permitted activity listed in this section, without following the procedures of Part 124. Any permit
modification not processed as a minor modification under this section must be made for cause and with Part 124 draft
permit and public notice as required in § 270.41. Minor modifications may only:

(a) Correct typographical errors;

(b) Require more frequent monitoring or reporting by the permittee;

(c) Change an interim compliance date in a schedule of compliance, provided the new date is not more than 120
days after the date specified in the existing permit and does not interfere with attainment of the final compliance date
requirement;

(d) Allow for a change in ownership or operational control of a facility where the Director determines that no other
change in the permit is necessary, provided that a written agreement containing a specific date for transfer of permit
responsibility, coverage, and liability between the current and new permittees has been submitted to the Director;

(e) Change the lists of facility emergency coordinators or equipment in the permit's contingency plan;

(f) Change estimates of maximum inventory under § 264.112(a)(2);

(g) Change estimates of expected year of closure or schedules for final closure under § 264.112(a)(4);

(h) Approve periods longer than 90 days or 180 days under § 264.113 (a) and (b);

(i) Change the ranges of the operating requirements set in the permit to reflect the results of the trial burn, provided
that the change is minor;

(j) Change the operating requirements set in the permit for conducting a trial burn, provided that the change is
minor;

(k) Grant one extension of the time period for determining operational readiness following completion of
construction, for up to 720 hours operating time for treatment of hazardous waste;

(l) Change the treatment program requirements for land treatment units under § 264.271 to improve treatment of
hazardous constituents, provided that the change is minor;

(m) Change any conditions specified in the permit for land treatment units to reflect the results of field tests or
laboratory analyses used in making a treatment demonstration in accordance with § 270.63, provided that the change is
minor; and

(n) Allow a second treatment demonstration for land treatment to be conducted when the results of the first
demonstration have not shown the conditions under which the waste or wastes can be treated completely as required by
§ 264.272(a), provided that the conditions for the second demonstration are substantially the same as the conditions for
the first demonstration.
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§ 270.43 Termination of permits.

(a) The following are causes for terminating a permit during its term, or for denying a permit renewal application:

(1) Noncompliance by the permittee with any condition of the permit;

(2) The permittee's failure in the application or during the permit issuance process to disclose fully all relevant
facts, or the permittee's misrepresentation of any relevant facts at any time; or

(3) A determination that the permitted activity endangers human health or the environment and can only be
regulated to acceptable levels by permit modification or termination.

(b) The Director shall follow the applicable procedures in Part 124 or State procedures in terminating any permit
under this section.

§§ 270.44-270.49 [Reserved.]

Subpart E -- Expiration and continuation of permits

§ 270.50 Duration of permits.

(a) RCRA permits shall be effective for a fixed term not to exceed 10 years.

(b) Except as provided in § 270.51, the term of a permit shall not be extended by modification beyond the
maximum duration specified in this section.

(c) The Director may issue any permit for a duration that is less than the full allowable term under this section.

§ 270.51 Continuation of expiring permits.

(a) EPA permits. When EPA is the permit-issuing authority, the conditions of an expired permit continue in force
under 5 U.S.C. 558(c) until the effective date of a new permit (see § 124.15) if:

(1) The permittee has submitted a timely application under § 270.14 and the applicable sections in §§
270.15-270.29 which is a complete (under § 270.10(c)) application for a new permit; and

(2) The Regional Administrator through no fault of the permittee, does not issue a new permit with an effective date
under § 124.15 on or before the expiration date of the previous permit (for example, when issuance is impracticable due
to time or resource constraints).

(b) Effect. Permits continued under this section remain fully effective and enforceable.

(c) Enforcement. When the permittee is not in compliance with the conditions of the expiring or expired permit, the
Regional Administrator may choose to do any or all of the following:

(1) Initiate enforcement action based upon the permit which has been continued;

(2) Issue a notice of intent to deny the new permit under § 124.6. If the permit is denied, the owner or operator
would then be required to cease the activities authorized by the continued permit or be subject to enforcement action for
operating without a permit;

(3) Issue a new permit under Part 124 with appropriate conditions; or

(4) Take other actions authorized by these regulations.
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(d) State continuation. An EPA issued permit does not continue in force beyond its expiration date under Federal
law if at that time a State is the permitting authority. States authorized to administer the RCRA program may continue
either EPA or State-issued permits until the effective date of the new permits, if State law allows. Otherwise, the facility
is operating without a permit from the time of expiration of the old permit to the effective date of the State-issued new
permit.

§§ 270.52-270.59 [Reserved].

Subpart F -- Special forms of permits

§ 270.60 Permits by rule.

Notwithstanding any other provision of this Part or Part 124, the following shall be deemed to have a RCRA permit
if the conditions listed are met:

(a) Ocean disposal barges or vessels. The owner or operator of a barge or other vessel which accepts hazardous
waste for ocean disposal, if the owner or operator:

(1) Has a permit for ocean dumping issued under 40 CFR Part 220 (Ocean Dumping, authorized by the Marine
Protection, Research, and Sanctuaries Act, as amended, 33 U.S.C. 1420 et seq. );

(2) Complies with the conditions of that permit; and

(3) Complies with the following hazardous waste regulations:

(i) 40 CFR 264.11, Identification number;

(ii) 40 CFR 264.71, Use of manifest system;

(iii) 40 CFR 264.72, Manifest discrepancies;

(iv) 40 CFR 264.73(a) and (b)(1), Operating record;

(v) 40 CFR 264.75, Biennial report; and

(vi) 40 CFR 264.76, Unmanifested waste report.

(b) Injection wells. The owner or operator of an injection well disposing of hazardous waste, if the owner or
operator:

(1) Has a permit for underground injection issued under Part 144 or 145; and

(2) Complies with the conditions of that permit and the requirements of § 144.14 (requirements for wells managing
hazardous waste).

(c) Publicly owned treatment works. The owner or operator of a POTW which accepts for treatment hazardous
waste, if the owner or operator:

(1) Has an NPDES permit;

(2) Complies with the conditions of that permit; and

(3) Complies with the following regulations:
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(i) 40 CFR 264.11, Identification number;

(ii) 40 CFR 264.71, Use of manifest system;

(iii) 40 CFR 264.72, Manifest discrepancies;

(iv) 40 CFR 264.73(a) and (b)(1), Operating record;

(v) 40 CFR 264.75, Biennial report;

(vi) 40 CFR 264.76, Unmanifested waste report; and

(4) If the waste meets all Federal, State, and local pretreatment requirements which would be applicable to the
waste if it were being discharged into the POTW through a sewer, pipe, or similar conveyance.

§ 270.61 Emergency permits.

(a) Notwithstanding any other provision of this part or Part 124, in the event the Director finds an imminent and
substantial endangerment to human health or the environment the Director may issue a temporary emergency permit for
a facility to allow treatment, storage, or disposal of hazardous waste for a non-permitted facility or not covered by the
permit for a facility with an effective permit.

(b) This emergency permit:

(1) May be oral or written. If oral, it shall be followed in five days by a written emergency permit;

(2) Shall not exceed 90 days in duration;

(3) Shall clearly specify the hazardous wastes to be received, and the manner and location of their treatment,
storage, or disposal;

(4) May be terminated by the Director at any time without process if he or she determines that termination is
appropriate to protect human health and the environment;

(5) Shall be accompanied by a public notice published under § 124.11(b) including:

(i) Name and address of the office granting the emergency authorization;

(ii) Name and location of the permitted HWM facility;

(iii) A brief description of the wastes involved;

(iv) A brief description of the action authorized and reasons for authorizing it; and

(v) Duration of the emergency permit; and

(6) Shall incorporate, to the extent possible and not inconsistent with the emergency situation, all applicable
requirements of this part and 40 CFR Parts 264 and 266.

§ 270.62 Hazardous waste incinerator permits.

(a) For the purposes of determining operational readiness following completion of physical construction, the
Director must establish permit conditions, including but not limited to allowable waste feeds and operating conditions,
in the permit to a new hazardous waste incinerator. These permit conditions will be effective for the minimum time
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required to bring the incinerator to a point of operational readiness to conduct a trial burn, not to exceed 720 hours
operating time for treatment of hazardous waste. The Director may extend the duration of this operational period once,
for up to 720 additional hours, at the request of the applicant when good cause is shown. The permit may be modified to
reflect the extension according to § 270.42 (Minor modifications of permits) of this Chapter.

(1) Applicants must submit a statement, with part B of the permit application, which suggests the conditions
necessary to operate in compliance with the performance standards of § 264.343 of this Chapter during this period. This
statement should include, at a minimum, restrictions on waste constituents, waste feed rates and the operating
parameters identified in § 264.345 of this Chapter.

(2) The Director will review this statement and any other relevant information submitted with Part B of the permit
application and specify requirements for this period sufficient to meet the performance standards of § 264.343 of this
Chapter based on his engineering judgment.

(b) For the purposes of determining feasibility of compliance with the performance standards of § 264.343 of this
Chapter and of determining adequate operating conditions under § 264.345 of this Chapter, the Director must establish
conditions in the permit for a new hazardous waste incinerator to be effective during the trial burn.

(1) Applicants must propose a trial burn plan, prepared under paragraph (b)(2) of this section with a Part B of the
permit application.

(2) The trial burn plan must include the following information:

(i) An analysis of each waste or mixture of wastes to be burned which includes:

(A) Heat value of the waste in the form and composition in which it will be burned.

(B) Viscosity (if applicable), or description of the physical form of the waste.

(C) An identification of any hazardous organic constituents listed in Part 261, Appendix VIII of this Chapter, which
are present in the waste to be burned, except that the applicant need not analyze for constituents listed in Part 261,
Appendix VIII, of this Chapter which would reasonably not be expected to be found in the waste. The constituents
excluded from analysis must be identified, and the basis for the exclusion stated. The waste analysis must rely on
analytical techniques specified in "Test Methods for the Evaluation of Solid Waste, Physical/Chemical Methods"
(incorporated by reference, see § 270.6), or other equivalent.

(D) An approximate quantification of the hazardous constituents identified in the waste, within the precision
produced by the analytical methods specified in "Test Methods for the Evaluation of Solid Waste, Physical/Chemical
Methods," (incorporated by reference, see § 270.6), or their equivalent.

(ii) A detailed engineering description of the incinerator for which the permit is sought including:

(A) Manufacturer's name and model number of incinerator (if available).

(B) Type of incinerator.

(C) Linear dimensions of the incinerator unit including the cross sectional area of combustion chamber.

(D) Description of the auxiliary fuel system (type/feed).

(E) Capacity of prime mover.

(F) Description of automatic waste feed cut-off system(s).
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(G) Stack gas monitoring and pollution control equipment.

(H) Nozzle and burner design.

(I) Construction materials.

(J) Location and description of temperature, pressure, and flow indicating and control devices.

(iii) A detailed description of sampling and monitoring procedures, including sampling and monitoring locations in
the system, the equipment to be used, sampling and monitoring frequency, and planned analytical procedures for sample
analysis.

(iv) A detailed test schedule for each waste for which the trial burn is planned including date(s), duration, quantity
of waste to be burned, and other factors relevant to the Director's decision under paragraph (b)(5) of this section.

(v) A detailed test protocol, including, for each waste identified, the ranges of temperature, waste feed rate,
combustion gas velocity, use of auxiliary fuel, and any other relevant parameters that will be varied to affect the
destruction and removal efficiency of the incinerator.

(vi) A description of, and planned operating conditions for, any emission control equipment which will be used.

(vii) Procedures for rapidly stopping waste feed, shutting down the incinerator, and controlling emissions in the
event of an equipment malfunction.

(viii) Such other information as the Director reasonably finds necessary to determine whether to approve the trial
burn plan in light of the purposes of this paragraph and the criteria in paragraph (b)(5) of this section.

(3) The Director, in reviewing the trial burn plan, shall evaluate the sufficiency of the information provided and
may require the applicant to supplement this information, if necessary, to achieve the purposes of this paragraph.

(4) Based on the waste analysis data in the trial burn plan, the Director will specify as trial Principal Organic
Hazardous Constituents (POHCs), those constituents for which destruction and removal efficiencies must be calculated
during the trial burn. These trial POHCs will be specified by the Director based on his estimate of the difficulty of
incineration of the constituents identified in the waste analysis, their concentration or mass in the waste feed, and, for
wastes listed in Part 261, Subpart D, of this Chapter, the hazardous waste organic constituent or constituents identified
in Appendix VII of that Part as the basis for listing.

(5) The Director shall approve a trial burn plan if he finds that:

(i) The trial burn is likely to determine whether the incinerator performance standard required by § 264.343 of this
Chapter can be met;

(ii) The trial burn itself will not present an imminent hazard to human health or the environment;

(iii) The trial burn will help the Director to determine operating requirements to be specified under § 264.345 of
this Chapter; and

(iv) The information sought in paragraphs (b)(5) (i) and (ii) of this Section cannot reasonably be developed through
other means.

(6) During each approved trial burn (or as soon after the burn as is practicable), the applicant must make the
following determinations:
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(i) A quantitative analysis of the trial POHCs in the waste feed to the incinerator.

(ii) A quantitative analysis of the exhaust gas for the concentration and mass emissions of the trial POHCs, oxygen
(O[2] ) and hydrogen chloride (HCl).

(iii) A quantitative analysis of the scrubber water (if any), ash residues, and other residues, for the purpose of
estimating the fate of the trial POHCs.

(iv) A computation of destruction and removal efficiency (DRE), in accordance with the DRE formula specified in
§ 264.343(a) of this Chapter.

(v) If the HCl emission rate exceeds 1.8 kilograms of HCl per hour (4 pounds per hour), a computation of HCl
removal efficiency in accordance with 264.343(b) of this Chapter.

(vi) A computation of particulate emissions, in accordance with § 264.343(c) of this Chapter.

(vii) An identification of sources of fugitive emissions and their means of control.

(viii) A measurement of average, maximum, and minimum temperatures and combustion gas velocity.

(ix) A continuous measurement of carbon monoxide (CO) in the exhaust gas.

(x) Such other information as the Director may specify as necessary to ensure that the trial burn will determine
compliance with the performance standards in § 264.343 of this Chapter and to establish the operating conditions
required by § 264.345 of this Chapter as necessary to meet that performance standard.

(7) The applicant must submit to the Director a certification that the trial burn has been carried out in accordance
with the approved trial burn plan, and must submit the results of all the determinations required in paragraph (b)(6).
This submission shall be made within 90 days of completion of the trial burn, or later if approved by the Director.

(8) All data collected during any trial burn must be submitted to the Director following the completion of the trial
burn.

(9) All submissions required by this paragraph must be certified on behalf of the applicant by the signature of a
person authorized to sign a permit application or a report under § 270.11.

(10) Based on the results of the trial burn, the Director shall set the operating requirements in the final permit
according to § 264.345 of this Chapter. The permit modification shall proceed as a minor modification according to §
270.42.

(c) For the purposes of allowing operation of a new hazardous waste incinerator following completion of the trial
burn and prior to final modification of the permit conditions to reflect the trial burn results, the Director may establish
permit conditions, including but not limited to allowable waste feeds and operating conditions sufficient to meet the
requirements of § 264.345 of this Chapter, in the permit to a new hazardous waste incinerator. These permit conditions
will be effective for the minimum time required to complete sample analysis, data computation and submission of the
trial burn results by the applicant, and modification of the facility permit by the Director.

(1) Applicants must submit a statement, with Part B of the permit application, which identifies the conditions
necessary to operate in compliance with the performance standards of § 264.343 of this Chapter, during this period.
This statement should include, at a minimum, restrictions on waste constituents, waste feed rates, and the operating
parameters in § 264.345 of this Chapter.

(2) The Director will review this statement and any other relevant information submitted with Part B of the permit

Page 63
48 FR 14146



application and specify those requirements for this period most likely to meet the performance standards of § 264.343 of
this Chapter based on his engineering judgment.

(d) For the purposes of determining feasibility of compliance with the performance standards of § 264.343 of this
Chapter and of determining adequate operating conditions under § 264.345 of this Chapter, the applicant for a permit to
an existing hazardous waste incinerator may prepare and submit a trial burn plan and perform a trial burn in accordance
with paragraphs (b)(2) through (b)(9) of this Section. Applicants who submit trial burn plans and receive approval
before submission of a permit application must complete the trial burn and submit the results, specified in paragraph
(b)(6), with Part B of the permit application. If completion of this process conflicts with the date set for submission of
the Part B application, the applicant must contact the Director to establish a later date for submission of the Part B
application or the trial burn results. If the applicant submits a trial burn plan with Part B of the permit application, the
trial burn must be conducted and the results submitted within a time period to be specified by the Director.

§ 270.63 Permits for land treatment demonstrations using field test or laboratory analyses.

(a) For the purpose of allowing an owner or operator to meet the treatment demonstration requirements of §
264.272 of this Chapter, the Director may issue a treatment demonstration permit. The permit must contain only those
requirements necessary to meet the standards in § 264.272(c). The permit may be issued either as a treatment or
disposal permit covering only the field test or laboratory analyses, or as a two-phase facility permit covering the field
tests, or laboratory analyses, and design, construction operation and maintenance of the land treatment unit.

(1) The Director may issue a two-phase facility permit if he finds that, based on information submitted in Part B of
the application, substantial, although incomplete or inconclusive, information already exists upon which to base the
issuance of a facility permit.

(2) If the Director finds that not enough information exists upon which he can establish permit conditions to attempt
to provide for compliance with all of the requirements of Subpart M, he must issue a treatment demonstration permit
covering only the field test or laboratory analyses.

(b) If the Director finds that a phased permit may be issued, he will establish, as requirements in the first phase of
the facility permit, conditions for conducting the field tests or laboratory analyses. These permit conditions will include
design and operating parameters (including the duration of the tests or analyses and, in the case of field tests, the
horizontal and vertical dimensions of the treatment zone), monitoring procedures, post-demonstration clean-up
activities, and any other conditions which the Director finds may be necessary under § 264.272(c). The Director will
include conditions in the second phase of the facility permit to attempt to meet all Subpart M requirements pertaining to
unit design, construction, operation, and maintenance. The Director will establish these conditions in the second phase
of the permit based upon the substantial but incomplete or inconclusive information contained in the Part B application.

(1) The first phase of the permit will be effective as provided in § 124.15(b) of this Chapter.

(2) The second phase of the permit will be effective as provided in paragraph (d) of this Section.

(c) When the owner or operator who has been issued a two-phase permit has completed the treatment
demonstration, he must submit to the Director a certification, signed by a person authorized to sign a permit application
or report under § 270.11, that the field tests or laboratory analyses have been carried out in accordance with the
conditions specified in phase one of the permit for conducting such tests or analyses. The owner or operator must also
submit all data collected during the field tests or laboratory analyses within 90 days of completion of those tests or
analyses unless the Director approves a later date.

(d) If the Director determines that the results of the field tests or laboratory analyses meet the requirements of §
264.272 of this Chapter, he will modify the second phase of the permit to incorporate any requirements necessary for
operation of the facility in compliance with Part 264, Subpart M, of this Chapter, based upon the results of the field tests
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or laboratory analyses.

(1) This permit modification may proceed as a minor modification under § 270.42, provided any such change is
minor, or otherwise will proceed as a modification under § 270.41(a)(2).

(2) If no modifications of the second phase of the permit are necessary, or if only minor modifications are
necessary and have been made, the Director will give notice of his final decision to the permit applicant and to each
person who submitted written comments on the phased permit or who requested notice of the final decision on the
second phase of the permit. The second phase of the permit then will become effective as specified in § 124.15(b).

(3) If modifications under § 270.41(a)(2) are necessary, the second phase of the permit will become effective only
after those modifications have been made.

§ 270.64 Interim permits for UIC wells.

The Director may issue a permit under this part to any Class I UIC well (see § 144.7) injecting hazardous wastes
within a State in which no UIC program has been approved or promulgated. Any such permit shall apply and insure
compliance with all applicable requirements of 40 CFR Part 264, Subpart R (RCRA standards for wells), and shall be
for a term not to exceed two years. No such permit shall be issued after approval or promulgation of a UIC program in
the State. Any permit under this section shall contain a condition providing that it will terminate upon final action by the
Director under a UIC program to issue or deny a UIC permit for the facility.

§§ 270.65-270.69 [Reserved]

Subpart G -- Interim Status

§ 270.70 Qualifying for interim status.

(a) Any person who owns or operates an "existing HWM facility" shall have interim status and shall be treated as
having been issued a permit to the extent he or she has:

(1) Complied with the requirements of Section 3010(a) of RCRA pertaining to notification of hazardous waste
activity.

[Comment: Some existing facilities may not be required to file a notification under Section 3010(a) of RCRA.
These facilities may qualify for interim status by meeting paragraph (a)(2) of this section.]

(2) Complied with the requirements of § 270.10 governing submission of Part A applications;

(b) When EPA determines on examination or reexamination of a Part A application that it fails to meet the
standards of these regulations, it may notify the owner or operator that the application is deficient and that the owner or
operator is therefore not entitled to interim status. The owner or operator will then be subject to EPA enforcement for
operating without a permit.

§ 270.71 Operation during interim status.

(a) During the interim status period the facility shall not:

(1) Treat, store, or dispose of hazardous waste not specified in Part A of the permit application;

(2) Employ processes not specified in Part A of the permit application; or

(3) Exceed the design capacities specified in Part A of the permit application.
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(b) Interim status standards. During interim status, owners or operators shall comply with the interim status
standards at 40 CFR Part 265.

§ 270.72 Changes during interim status.

(a) New hazardous wastes not previously identified in Part A of the permit application may be treated, stored, or
disposed of at a facility if the owner or operator submits a revised Part A permit application prior to such a change;

(b) Increases in the design capacity of processes used at a facility may be made if the owner or operator submits a
revised Part A permit application prior to such a change (along with a justification explaining the need for the change)
and the Director approves the change because of a lack of available treatment, storage, or disposal capacity at other
hazardous waste management facilities;

(c) Changes in the processes for the treatment, storage, or disposal of hazardous waste may be made at a facility or
additional processes may be added if the owner or operator submits a revised Part A permit application prior to such a
change (along with a justification explaining the need for the change) and the Director approves the change because:

(1) It is necessary to prevent a threat to human health or the environment because of an emergency situation, or

(2) It is necessary to comply with Federal regulations (including the interim status standards at 40 CFR Part 265) or
State or local laws.

(d) Changes in the ownership or operational control of a facility may be made if the new owner or operator submits
a revised Part A permit application no later than 90 days prior to the scheduled change. When a transfer of ownership or
operational control of a facility occurs, the old owner or operator shall comply with the requirements of 40 CFR Part
265, Subpart H (financial requirements), until the new owner or operator has demonstrated to the Director that it is
complying with that Subpart. All other interim status duties are transferred effective immediately upon the date of the
change of ownership or operational control of the facility. Upon demonstration to the Director by the new owner or
operator of compliance with that Subpart, the Director shall notify the old owner or operator in writing that it no longer
needs to comply with that part as of the date of demonstration.

(e) In no event shall changes be made to an HWM facility during interim status which amount to reconstruction of
the facility. Reconstruction occurs when the capital investment in the changes to the facility exceeds fifty percent of the
capital cost of a comparable entirely new HWM facility.

§ 270.73 Termination of interim status.

Interim status terminates when:

(a) Final administrative disposition of a permit application is made; or

(b) Interim status is terminated as provided in § 270.10(e)(5).

Part 271 is added to read as follows:

PART 271 -- REQUIREMENTS FOR AUTHORIZATION OF STATE HAZARDOUS WASTE PROGRAMS

Subpart A -- Requirements for Final Authorization

Sec.

271.1 Purpose and scope.

Page 66
48 FR 14146



271.2 Definitions.

271.3 Availability of final authorization.

271.4 Consistency.

271.5 Elements of a program submission.

271.6 Program description.

271.7 Attorney General's statement.

271.8 Memorandum of Agreement with Regional Administrator.

271.9 Requirements for identification and listing of hazardous wastes.

271.10 Requirements of generators of hazardous wastes.

271.11 Requirements for transporters of hazardous wastes.

271.12 Requirements for hazardous waste management facilities.

271.13 Requirements with respect to permits and permit application.

271.14 Requirements for permitting.

271.15 Requirements for compliance evaluation programs.

271.16 Requirements for enforcement authority.

271.17 Sharing of information.

271.18 Coordination with other programs.

271.19 EPA review of State permits.
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271.20 Approval process.

271.21 Procedures for revision of State programs.

271.22 Criteria for withdrawing approval of State programs.

271.23 Procedures for withdrawing approval of State programs

Subpart B -- Requirements for Interim Authorization.

271.121 Purpose and scope.

271.122 Schedule.

271.123 Elements of a program submission.

271.124 Program description.

271.125 Attorney General's statement.

271.126 Memorandum of Agreement with the Regional Administrator.

271.127 Authorization plan.

271.128 Program requirements for interim authorization for Phase I.

271.129 Additional program requirements for interim authorization for Phase II.

271.130 Interstate movement of hazardous waste.

271.131 Progress reports.

271.132 Sharing of information.

271.133 Coordination with other programs.
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271.134 EPA review of State permits.

271.135 Approval process.

271.136 Withdrawal of State programs.

271.137 Reversion of State program.

Authority: Pub. L. 94-580, as amended by Pub. L. 94-609, 42 U.S.C. 6901 et seq.

Subpart A -- Requirements for Final Authorization

§ 271.1 Purpose and scope.

(a) This subpart specifies the procedures EPA will follow in approving, revising, and withdrawing approval of State
programs and the requirements State programs must meet to be approved by the Administrator under Section 3006(b)
(hazardous waste -- final authorization) of RCRA.

(b) State submissions for program approval must be made in accordance with the procedures set out in this subpart.

(c) The substantive provisions which must be included in State programs for them to be approved include
requirements for permitting, compliance evaluation, enforcement, public participation, and sharing of information.
Many of the requirements for State programs are made applicable to States by cross-referencing other EPA regulations.
In particular, many of the provisions of Parts 270 and 124 are made applicable to States by the references contained in §
271.14.

(d) Upon receipt of a complete submission, EPA will conduct a public hearing, if interest is shown, and determine
whether to approve or disapprove the program taking into consideration the requirements of this subpart, the Act and
any comments received.

(e) The Administrator shall approve State programs which conform to the applicable requirements of this subpart.

(f) Upon approval of a State permitting program, the Administrator shall suspend the issuance of Federal permits
for those activities subject to the approved State program.

(g) Any State program approved by the Administrator shall at all times be conducted in accordance with the
requirements of this subpart.

(h) Partial State programs are not allowed for programs operating under RCRA final authorization. However, in
many cases States will lack authority to regulate activities on Indian lands. This lack of authority does not impair a
State's ability to obtain full program approval in accordance with this subpart, i.e., inability of a State to regulate
activities on Indian lands does not constitute a partial program. EPA will administer the program on Indian lands if the
State does not seek this authority.

Note. -- States are advised to contact the United States Department of the Interior, Bureau of Indian Affairs,
concerning authority over Indian lands.

(i) Except as provided in § 271.4, nothing in this subpart precludes a State from:
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(1) Adopting or enforcing requirements which are more stringent or more extensive than those required under this
subpart;

(2) Operating a program with a greater scope of coverage than that required under this subpart. Where an approved
State program has a greater scope of coverage than required by Federal law, the additional coverage is not part of the
Federally approved program.

§ 271.2 Definitions.

The definitions in Part 270 apply to all subparts of this part.

§ 271.3 Availability of final authorization.

(a) States approved under this Subpart are authorized to administer and enforce their hazardous waste program in
lieu of the Federal program.

(b)(1) States may apply for final authorization at any time after the promulgation of the last component of Phase II.

(2) State programs under final authorization shall not take effect until the effective date of the last component of
Phase II.

(c) State operating under interim authorization may apply for and receive final authorization as specified in
paragraph (b) of this section. Notwithstanding approval under Subpart B such States must meet all the requirements of
this Subpart in order to qualify for final authorization.

(d) States need not have been approved under Subpart B in order to qualify for final authorization.

§ 271.4 Consistency.

To obtain approval, a State program must be consistent with the Federal program and State programs applicable in
other States and in particular must comply with the provision below. For purposes of this section the phrase "State
programs applicable in other States" refers only to those State hazardous waste programs which have received final
authorization under this part.

(a) Any aspect of the State program which unreasonably restricts, impedes, or operates as a ban on the free
movement across the State border of hazardous wastes from other States for treatment, storage, or disposal at facilities
authorized to operate under the Federal or an approved State program shall be deemed inconsistent.

(b) Any aspect of State law or of the State program which has no basis in human health or environmental protection
and which acts as a prohibition on the treatment, storage or disposal of hazardous waste in the State may be deemed
inconsistent.

(c) If the State manifest system does not meet the requirements of this Part, the State program shall be deemed
inconsistent.

§ 271.5 Elements of a program submission.

(a) Any State that seeks to administer a program under this part shall submit to the Administrator at least three
copies of a program submission. The submission shall contain the following:

(1) A letter from the Governor of the State requesting program approval;

(2) A complete program description, as required by § 271.6 describing how the State intends to carry out its

Page 70
48 FR 14146



responsibilities under this subpart;

(3) An Attorney General's statement as required by § 271.7;

(4) A Memorandum of Agreement with the Regional Administrator as required by § 271.8;

(5) Copies of all applicable State statutes and regulations, including those governing State administrative
procedures; and

(6) The showing required by § 271.20(c) of the State's public participation activities prior to program submission.

(b) Within 30 days of receipt by EPA of a State program submission, EPA will notify the State whether its
submission is complete. If EPA finds that a State's submission is complete, the statutory review period (i.e., the period
of time allotted for formal EPA review of a proposed State program under section 3006(b) of the Act) shall be deemed
to have begun on the date of receipt of the State's submission. If EPA finds that a State's submission is incomplete, the
review period shall not begin until all necessary information is received by EPA.

(c) If the State's submission is materially changed during the review period, the review period shall begin again
upon receipt of the revised submission.

(d) The State and EPA may extend the review period by agreement.

§ 271.6 Program description.

Any State that seeks to administer a program under this subpart shall submit a description of the program it
proposes to administer in lieu of the Federal program under State law or under an interstate compact. The program
description shall include:

(a) A description in narrative form of the scope, structure, coverage and processes of the State program.

(b) A description (including organization charts) of the organization and structure of the State agency or agencies
which will have responsibility for administering the program, including the information listed below. If more than one
agency is responsible for administration of a program, each agency must have statewide jurisdiction over a class of
activities. The responsibilities of each agency must be delineated, their procedures for coordination set forth, and an
agency must be designated as a "lead agency" to facilitate communications between EPA and the State agencies having
program responsibilities. When the State proposes to administer a program of greater scope of coverage than is required
by Federal law, the information provided under this paragraph shall indicate the resources dedicated to administering
the Federally required portion of the program.

(1) A description of the State agency staff who will carry out the State program, including the number, occupations,
and general duties of the employees. The State need not submit complete job descriptions for every employee carrying
out the State program.

(2) An itemization of the estimated costs of establishing and administering the program, including cost of the
personnel listed in paragraph (b)(1) of this section, cost of administrative support, and cost of technical support. This
estimate must cover the first two years after program approval.

(3) An itemization of the sources and amounts of funding, including an estimate of Federal grant money, available
to the State Director to meet the costs listed in paragraph (b)(2) of this section, identifying any restrictions or limitations
upon this funding. This estimate must cover the first two years after program approval.

(c) A description of applicable State procedures, including permitting procedures and any State administrative or
judicial review procedures.
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(d) Copies of the permit form(s), application form(s), reporting form(s), and manifest format the State intends to
employ in its program. Forms used by States need not be identical to the forms used by EPA but should require the
same basic information. The State need not provide copies of uniform national forms it intends to use but should note its
intention to use such forms.

Note: -- States are encouraged to use uniform national forms established by the Administrator. If uniform national
forms are used, they may be modified to include the State Agency's name, address, logo, and other similar information,
as appropriate, in place of EPA's.

(e) A complete description of the State's compliance tracking and enforcement program.

(f) A description of the State manifest tracking system, and of the procedures the State will use to coordinate
information with other approved State programs and the Federal program regarding interstate and international
shipments.

(g) An estimate of the number of the following:

(1) Generators;

(2) Transporters; and

(3) On- and off-site storage, treatment and disposal facilities, and a brief description of the types of facilities and an
indication of the permit status of these facilities.

(h) If available, an estimate of the annual quantities of hazardous wastes generated within the State; transported into
and out of the State; and stored, treated, or disposed of within the State: On-site; and Off-site.

§ 271.7 Attorney General's statement.

(a) Any State that seeks to administer a program under this subpart shall submit a statement from the State Attorney
General (or the attorney for those State agencies which have independent legal counsel) that the laws of the State
provide adequate authority to carry out the program described under § 271.6 and to meet the requirements of this
subpart. This statement shall include citations to the specific statutes, administrative regulations and, where appropriate,
judicial decisions which demonstrate adequate authority. State statutes and regulations cited by the State Attorney
General or independent legal counsel shall be in the form of lawfully adopted State statues and regulations at the time
the statement is signed and shall be fully effective by the time the program is approved. To qualify as "independent
legal counsel" the attorney signing the statement required by this section must have full authority to independently
represent the State agency in court on all matters pertaining to the State program.

Note: -- EPA will supply States with an Attorney General's statement format on request.

(b) When a State seeks authority over activities on Indian lands, the statement shall contain an appropriate analysis
of the State's authority.

§ 271.8 Memorandum of Agreement with the Regional Administrator.

(a) Any State that seeks to administer a program under this subpart shall submit a Memorandum of Agreement
(MOA). The Memorandum of Agreement shall be executed by the State Director and the Regional Administrator and
shall become effective when approved by the Administrator. In addition to meeting the requirements of paragraph (b) of
this section, the Memorandum of Agreement may include other terms, conditions, or agreements consistent with this
subpart and relevant to the administration and enforcement of the State's regulatory program. The Administrator shall
not approve any Memorandum of Agreement which contains provisions which restrict EPA's statutory oversight
responsibility.
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(b) All Memoranda of Agreement shall include the following:

(1) Provisions for the Regional Administrator to promptly forward to the State Director information obtained prior
to program approval in notifications provided under section 3010(a) of RCRA. The Regional Administrator and the
State Director shall agree on procedures for the assignment of EPA identification numbers for new generators,
transporters, treatment, storage, and disposal facilities.

(2) Provisions specifying the frequency and content of reports, documents and other information which the State is
required to submit to EPA. The State shall allow EPA to routinely review State records, reports, and files relevant to the
administration and enforcement of the approved program. State reports may be combined with grant reports where
appropriate.

(3) Provisions on the State's compliance monitoring and enforcement program, including:

(i) Provisions for coordination of compliance monitoring activities by the State and by EPA. These may specify the
basis on which the Regional Administrator will select facilities or activities within the State for EPA inspection. The
Regional Administrator will normally notify the State at least 7 days before any such inspection; and

(ii) Procedures to assure coordination of enforcement activities.

(4) Provisions allowing EPA to conduct compliance inspections of all generators, transporters, and HWM facilities
in each year for which the State is operating under final authorization. The Regional Administrator and the State
Director may agree to limitations on compliance inspections of generators, transporters, and non-major HWM facilities.

(5) No limitations on EPA compliance inspections of generators, transporters, or non-major HWM facilities under
paragraph (b)(4) of this section shall restrict EPA's right to inspect any generator, transporter, or HWM facility which it
has cause to believe is not in compliance with RCRA; however, before conducting such an inspection, EPA will
normally allow the State a reasonable opportunity to conduct a compliance evaluation inspection.

(6) Provisions for the prompt transfer from EPA to the State of pending permit applications and any other
information relevant to program operation not already in the possession of the State Director (e.g., support files for
permit issuance, compliance reports, etc.). When existing permits are transferred from EPA to the State for
administration, the Memorandum of Agreement shall contain provisions specifying a procedure for transferring the
administration of these permits. If a State lacks the authority to directly administer permits issued by the Federal
government, a procedure may be established to transfer responsibility for these permits.

Note. -- For example, EPA and the State and the permittee could agree that the State would issue a permit(s)
identical to the outstanding Federal permit which would simultaneously be terminated.

(7) Provisions specifying classes and categories of permit applications, draft permits, and proposed permits that the
State will send to the Regional Administrator for review, comment and, where applicable, objection.

(8) When appropriate, provisions for joint processing of permits by the State and EPA, for facilities or activities
which require permits from both EPA and the State under different programs. See § 124.4

Note. -- To promote efficiency and to avoid duplication and inconsistency, States are encouraged to enter into joint
processing agreements with EPA for permit issuance.

(9) Provisions for the State Director to promptly forward to EPA copies of draft permits and permit applications for
all major HWM facilities for review and comment. The Regional Administrator and the State Director may agree to
limitations regarding review of and comment on draft permits and/or permit applications for non-major HWM facilities.
The State Director shall supply EPA copies of final permits for all major HWM facilities.
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(10) Provisions for the State Director to review all permits issued under State law prior to the date of program
approval and modify or revoke and reissue them to require compliance with the requirements of this subpart. The
Regional Administrator and the State Director shall establish a time within which this review must take place.

(11) Provisions for modification of the Memorandum of Agreement in accordance with this subpart.

(c) The Memorandum of Agreement, the annual program grant and the State/EPA Agreement should be consistent.
If the State/EPA Agreement indicates that a change is needed in the Memorandum of Agreement, the Memorandum of
Agreement may be amended through the procedures set forth in this subpart. The State/EPA Agreement may not
override the Memorandum of Agreement.

Note. -- Detailed program priorities and specific arrangements for EPA support of the State program will change
and are therefore more appropriately negotiated in the context of annual agreements rather than in the MOA. However,
it may still be appropriate to specify in the MOA the basis for such detailed agreements, e.g., a provision in the MOA
specifying that EPA will select facilities in the State for inspection annually as part of the State/EPA agreement.

§ 271.9 Requirements for identification and listing of hazardous wastes.

The State program must control all the hazardous wastes controlled under 40 CFR Part 261 and must adopt a list of
hazardous wastes and set of characteristics for identifying hazardous wastes equivalent to those under 40 CFR Part 261.

§ 271.10 Requirements for generators of hazardous waste.

(a) The State program must cover all generators covered by 40 CFR Part 262. States must require new generators to
contact the State and obtain an EPA identicfiation number before they perform any activity subject to regulation under
the approved State hazardous waste program.

(b) The State shall have authority to require and shall require all generators to comply with reporting and
recordkeeping requirements equivalent to those under 40 CFR 262.40 and 262.41. States must require that generators
keep these records at least 3 years.

(c) The State program must require that generators who accumulate hazardous wastes for short periods of time
comply with requirements that are equivalent to the requirements for accumulating hazardous wastes for short periods
of time under 40 CFR 262.34.

(d) The State program must require that generators comply with requirements that are equivalent to the
requirements for the packaging, labeling, marking, and placarding of hazardous waste under 40 CFR 262.30 to 262.33,
and are consistent with relevant DOT regulations under 49 CFR Parts 172, 173, 178 and 179.

(e) The State program shall provide requirements respecting international shipments which are equivalent to those
at 40 CFR 262.50, except that advance notification of international shipments, as required by 40 CFR 262.50(b)(1),
shall be filed with the Administrator. The State may require that a copy of such advance notice be filed with the State
Director, or may require equivalent reporting procedures. Note: Such notices shall be mailed to Hazardous Waste
Export, Division for Oceans and Regulatory Affairs (A-107), U.S. Environmental Protection Agency, Washington, D.C.
20460.

(f) The State must require that all generators of hazardous waste who transport (or offer for transport) such
hazardous waste off-site:

(1) Use a manifest system that ensures that interstate and intrastate shipments of hazardous waste are designated for
delivery, and, in the case of intrastate shipments, are delivered to facilities that are authorized to operate under an
approved State program or the Federal program;

Page 74
48 FR 14146



(2) Initiate the manifest and designate on the manifest the storage, treatment, or disposal facility to which the waste
is to be shipped;

(3) Ensure that all wastes offered for transportation are accompanied by the manifest, except in the case of
shipments by rail or water specified in 40 CFR 262.23 (c) and (d) and § 262.20 (e) and (f). The State program shall
provide requirements for shipments by rail or water equivalent to those under 40 CFR § 262.23 (c) and (d) and § 263.20
(e) and (f).

(4) Investigate instances where manifests have not been returned by the owner or operator of the designated facility
and report such instances to the State in which the shipment originated.

(g) In the case of interstate shipments for which the manifest has not been returned, the State program must provide
for notification to the State in which the facility designated on the manifest is located and to the State in which the
shipment may have been delivered (or to EPA in the case of unauthorized States).

(h) The State must follow the Federal manifest format ( 40 CFR 262.21) and may supplement the format to a
limited extent subject to the consistency requirements of the Hazardous Materials Transportation Act (49 U.S.C. 1801 et
seq.).

§ 271.11 Requirements for transporters of hazardous wastes.

(a) The State program must cover all transporters covered by 40 CFR Part 263. New transporters must be required
to contact the State and obtain an EPA identification number from the State before they accept hazardous waste for
transport.

(b) The State shall have the authority to require and shall require all transporters to comply with recordkeeping
requirements equivalent to those found at 40 CFR 263.22. States must require that records be kept at least 3 years.

(c) The State must require the transporter to carry the manifest during transport, except in the case of shipments by
rail or water specified in 40 CFR 263.20 (e) and (f) and to deliver waste only to the facility designated on the manifest.
The State program shall provide requirement for shipments by rail or water equivalent to those under 40 CFR 263.20 (e)
and (f).

(d) For hazardous wastes that are discharged in transit, the State program must require that transporters notify
appropriate State, local, and Federal agencies of such discharges, and clean up such wastes, or take action so that such
wastes do not present a hazard to human health or the environment. These requirements shall be equivalent to those
found at 40 CFR 263.30 and 263.31.

§ 271.12 Requirements for hazardous waste management facilities.

The State shall have standards for hazardous waste management facilities which are equivalent to 40 CFR Parts 264
and 266. These standards shall include:

(a) Technical standards for tanks, containers, waste piles, incineration, chemical, physical and biological treatment
facilities, surface impoundments, landfills, and land treatment facilities;

(b) Financial responsibility during facility operation;

(c) Preparedness for and prevention of discharges or releases of hazardous waste; contingency plans and emergency
procedures to be followed in the event of a discharge or release of hazardous waste;

(d) Closure and post-closure requirements including financial requirements to ensure that money will be available
for closure and post-closure monitoring and maintenance;
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(e) Groundwater monitoring;

(f) Security to prevent unauthorized access to the facility;

(g) Facility personnel training;

(h) Inspections, monitoring, recordkeeping, and reporting;

(i) Compliance with the manifest system, including the requirements that facility owners or operators return a
signed copy of the manifest to the generator to certify delivery of the hazardous waste shipment;

(j) Other requirements to the extent that they are included in 40 CFR Parts 264 and 266.

§ 271.13 Requirements with respect to permits and permit applications.

(a) State law must require permits for owners and operators of all hazardous waste management facilities required
to obtain a permit under 40 CFR Part 270 and prohibit the operation of any hazardous waste management facility
without such a permit, except that States may, if adequate legal authority exists, authorize owners and operators of any
facility which would qualify for interim status under the Federal program to remain in operation until a final decision is
made on the permit application. When State law authorizes such continued operation it shall require compliance by
owners and operators of such facilities with standards at least as stringent as EPA's interim status standards at 40 CFR
Part 265.

(b) The State must require all new HWM facilities to contact the State and obtain an EPA identification number
before commencing treatment, storage, or disposal of hazardous waste.

(c) All permits issued by the State shall require compliance with the standards adopted by the State under § 271.12.

(d) All permits issued under State law prior to the date of approval of final authorization shall be reviewed by the
State Director and modified or revoked and reissued to require compliance with the requirements of this Part.

§ 271.14 Requirements for permitting.

All State programs under this Subpart must have legal authority to implement each of the following provisions and
must be administered in conformance with each; except that States are not precluded from omitting or modifying any
provisions to impose more stringent requirements:

(a) Section 270.1(c)(1) -- (Specific inclusions);

(b) Section 270.4 -- (Effect of permit);

(c) Section 270.5 -- (Noncompliance reporting);

(d) Section 270.10 -- (Application for a permit);

(e) Section 270.11 -- (Signatories);

(f) Section 270.12 -- (Confidential information);

(g) Section 270.13 -- (Contents of Part A);

(h) Sections 270.14-.29 -- (Contents of Part B);

[Note. -- States need not use a two part permit application process. The State application process must, however,
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require information in sufficient detail to satisfy the requirements of §§ 270.13-.29.]

(i) Section 270.30 -- (Applicable permit conditions);

(j) Section 270.31 -- (Monitoring requirements);

(k) Section 270.32 -- (Establishing permit conditions);

(l) Section 270.33 -- (Schedule of compliance);

(m) Section 270.40 -- (Permit transfer);

(n) Section 270.41 -- (Permit modification);

(o) Section 270.43 -- (Permit termination);

(p) Section 270.50 -- (Duration);

(q) Section 270.60 -- (Permit by rule);

(r) Section 270.61 -- (Emergency permits);

(s) Section 270.64 -- (Interim permits for UIC wells);

(t) Section 124.3(a) -- (Application for a permit);

(u) Section 124.5 (a), (c), (d), and (f) -- (Modification of permits);

(v) Section 124.6 (a), (c), (d), and (e) -- (Draft permit);

(w) Section 124.8 -- (Fact sheets);

(x) Section 124.10 (a)(1)(ii), (a)(1)(iii), (a)(1)(v), (b), (c), (d), and (e) -- (Public notice);

(y) Section 124.11 -- (Public comments and requests for hearings);

(z) Section 124.12(a) -- (Public hearings); and

(aa) Section 124.17 (a) and (c) -- (Response to comments).

[Note. -- States need not implement provisions identical to the above listed provisions. Implemented provisions
must, however, establish requirements at least as stringent as the corresponding listed provisions. While States may
impose more stringent requirements, they may not make one requirement more lenient as a tradeoff for making another
requirement more stringent; for example, by requiring that public hearings be held prior to issuing any permit while
reducing the amount of advance notice of such a hearing.]

§ 271.15 Requirements for compliance evaluation programs.

(a) State programs shall have procedures for receipt, evaluation, retention and investigation for possible
enforcement of all notices and reports required of permittees and other regulated persons (and for investigation for
possible enforcement of failure to submit these notices and reports).

(b) State programs shall have inspection and surveillance procedures to determine, independent of information
supplied by regulated persons, compliance or noncompliance with applicable program requirements. The State shall
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maintain:

(1) A program which is capable of making comprehensive surveys of all facilities and activities subject to the State
Director's authority to identify persons subject to regulation who have failed to comply with permit application or other
program requirements. Any compilation, index, or inventory of such facilities and activities shall be made available to
the Regional Administrator upon request;

(2) A program for periodic inspections of the facilities and activities subject to regulation. These inspections shall
be conducted in a manner designed to:

(i) Determine compliance or noncompliance with issued permit conditions and other program requirements;

(ii) Verify the accuracy of information submitted by permittees and other regulated persons in reporting forms and
other forms supplying monitoring data; and

(iii) Verify the adequacy of sampling, monitoring, and other methods used by permittees and other regulated
persons to develop that information;

(3) A program for investigating information obtained regarding violations of applicable program and permit
requirements; and

(4) Procedures for receiving and ensuring proper consideration of information submitted by the public about
violations. Public effort in reporting violations shall be encouraged, and the State Director shall make available
information on reporting procedures.

(c) The State Director and State officers engaged in compliance evaluation shall have authority to enter any site or
premises subject to regulation or in which records relevant to program operation are kept in order to copy any records,
inspect, monitor or otherwise investigate compliance with the State program including compliance with permit
conditions and other program requirements. States whose law requires a search warrant before entry conform with this
requirement.

(d) Investigatory inspections shall be conducted, samples shall be taken and other information shall be gathered in a
manner (e.g., using proper "chain of custody" procedures) that will produce evidence admissible in an enforcement
proceeding or in court.

§ 271.16 Requirements for enforcement authority.

(a) Any State agency administering a program shall have available the following remedies for violations of State
program requirements:

(1) To restrain immediately and effectively any person by order or by suit in State court from engaging in any
unauthorized activity which is endangering or causing damage to public health or the environment.

[Note. -- This paragraph requires that States have a mechanism (e.g., an administrative cease and desist order or the
ability to seek a temporary restraining order) to stop any unauthorized activity endangering public health or the
environment.]

(2) To sue in courts of competent jurisdiction to enjoin any threatened or continuing violation of any program
requirement, including permit conditions, without the necessity of a prior revocation of the permit;

(3) To access or sue to recover in court civil penalties and to seek criminal remedies, including fines, as follows:

(i) Civil penalties shall be recoverable for any program violation in at least the amount of $10,000 per day.
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(ii) Criminal remedies shall be obtainable against any person who knowingly transports any hazardous waste to an
unpermitted facility; who treats, stores, or disposes of hazardous waste without a permit; or who makes any false
statement, or representation in any application, label, manifest, record, report, permit or other document filed,
maintained, or used for purposes of program compliance. Criminal fines shall be recoverable in at least the amount of
$10,000 per day for each violation, and imprisonment for at least six months shall be available.

(b)(1) The maximum civil penalty or criminal fines (as provided in paragraph (a)(3) of this section) shall be
assessable for each instance of violation and, if the violation is continuous, shall be assessable up to the maximum
amount for each day of violation.

(2) The burden of proof and degree of knowledge or intent required under State law for establishing violations
under paragraph (a)(3) of this section, shall be no greater than the burden of proof or degree of knowledge or intent EPA
must provide when it brings an action under the Act.

[Note. -- For example, this requirement is not met if State law includes mental state as an element of proof for civil
violations.]

(c) Any civil penalty assessed, sought or agreed upon by the State Director under paragraph (a)(3) of this section
shall be appropriate to the violation. A civil penalty agreed upon by the State Director in settlement of administrative or
judicial litigation may be adjusted by a percentage which represents the likelihood of success in establishing the
underlying violation(s) in such litigation. If such civil penalty, together with the costs of expeditious compliance, would
be so severely disproportionate to the resources of the violator as to jeopardize continuance in business, the payment of
the penalty may be deferred or the penalty may be forgiven in whole or part, as circumstances warrant. In the case of a
penalty for a failure to meet a statutory or final permit compliance deadline, "appropriate to the violation," as used in
this paragraph, means a penalty which is equal to:

(1) An amount appropriate to address the harm or risk to public health or the environment; plus

(2) An amount appropriate to remove the economic benefit gained or to be gained from delayed compliance; plus

(3) An amount appropriate as a penalty for the violator's degree of recalcitrance, defiance, or indifference to
requirements of the law; plus

(4) An amount appropriate to recover unusual or extraordinary enforcement costs thrust upon the public; minus

(5) An amount, if any, appropriate to reflect any part of the noncompliance attributable to the government itself;
and minus

(6) An amount appropriate to reflect any part of the noncompliance caused by factors completely beyond the
violator's control (e.g., floods, fires).

[Note. -- In addition to the requirements of this paragraph, the State may have other enforcement remedies. The
following enforcement options, while not mandatory, are highly recommended:

Procedures for assessment by the State of the costs of investigations, inspections, or monitoring surveys which lead
to the establishment of violations;

Procedures which enable the State to assess or to sue any persons responsible for unauthorized activities for any
expenses incurred by the State in removing, correcting, or terminating any adverse effects upon human health and the
environment resulting from the unauthorized activity, whether or not accidental;

Procedures which enable the State to sue for compensation for any loss or destruction of wildlife, fish or aquatic
life, or their habitat, and for any other damages caused by unauthorized activity, either to the State or to any residents of
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the State who are directly aggrieved by the unauthorized activity, or both; and

Procedures for the administrative assessment of penalties by the Director.]

(d) Any State administering a program shall provide for public participation in the State enforcement process by
providing either:

(1) Authority which allows intervention as of right in any civil action to obtain remedies specified in paragraphs (a)
(1), (2) or (3) of this section by any citizen having an interest which is or may be adversely affected; or

(2) Assurance that the State agency or enforcement authority will:

(i) Investigate and provide written responses to all citizen complaints submitted pursuant to the procedures
specified in § 271.15(b)(4);

(ii) Not oppose intervention by any citizen when permissive intervention may be authorized by statute, rule, or
regulation; and

(iii) Publish notice of and provide at least 30 days for public comment on any proposed settlement of a State
enforcement action.

§ 271.17 Sharing of information.

(a) Any information obtained or used in the administration of a State program shall be available to EPA upon
request without restriction. If the information has been submitted to the State under a claim of confidentiality, the State
must submit that claim to EPA when providing information under this subpart. Any information obtained from a State
and subject to a claim of confidentiality will be treated in accordance with the regulations in 40 CFR Part 2. If EPA
obtains from a State information that is not claimed to be confidential, EPA may make that information available to the
public without further notice.

(b) EPA shall furnish to States with approved programs the information in its files not submitted under a claim of
confidentiality which the State needs to implement its approved program. EPA shall furnish to States with approved
programs information submitted to EPA under a claim of confidentiality, which the State needs to implement its
approved program, subject to the conditions in 40 CFR Part 2.

§ 271.18 Coordination with other programs.

(a) Issuance of State permits under this subpart may be coordinated, as provided in Part 124, with issuance of UIC,
NPDES, and 404 permits whether they are controlled by the State, EPA, or the Corps of Engineers. See § 124.4.

(b) The State Director of any approved program which may affect the planning for and development of hazardous
waste management facilities and practices shall consult and coordinate with agencies designated under section 4006(b)
of RCRA (40 CFR Part 255) as responsible for the development and implementation of State solid waste management
plans under section 4002(b) of RCRA (40 CFR Part 256).

§ 271.19 EPA review of State permits.

(a) The Regional Administrator may comment on permit applications and draft permits as provided in the
Memorandum of Agreement under § 271.8.

(b) Where EPA indicates, in a comment, that issuance of the permit would be inconsistent with the approved State
program, EPA shall include in the comment:
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(1) A statement of the reasons for the comment (including the section of RCRA or regulations promulgated
thereunder that support the comment); and

(2) The actions that should be taken by the State Director in order to address the comments (including the
conditions which the permit would include if it were issued by the Regional Administrator).

(c) A copy of any comment shall be sent to the permit applicant by the Regional Administrator.

(d) The Regional Administrator shall withdraw such a comment when satisfied that the State has met or refuted his
or her concerns.

(e) Under Section 3008(a)(3) of RCRA, EPA may terminate a State-issued permit in accordance with the
procedures of Part 124, Subpart E, or bring an enforcement action in accordance with the procedures of 40 CFR Part 22
in the case of a violation of a State program requirement. In exercising these authorities, EPA will observe the following
conditions:

(1) The Regional Administrator may take action under section 3008(a)(3) of RCRA against a holder of a
State-issued permit at any time on the ground that the permittee is not complying with a condition of that permit.

(2) The Regional Administrator may take action under Section 3008(a)(3) of RCRA against a holder of a
State-issued permit at any time on the ground that the permittee is not complying with a condition that the Regional
Administrator in commenting on the permit application or draft permit stated was necessary to implement approved
State program requirements, whether or not that condition was included in the final permit.

(3) The Regional Administrator may not take action under section 3008(a)(3) of RCRA against a holder of a
State-issued permit on the ground that the permittee is not complying with a condition necessary to implement approved
State program requirements unless the Regional Administrator stated in commenting on the permit application or draft
permit that the condition was necessary.

(4) The Regional Administrator may take action under Section 7003 of RCRA against a permit holder at any time
whether or not the permit holder is complying with permit conditions.

§ 271.20 Approval process.

(a) Prior to submitting an application to EPA for approval of a State program, the State shall issue public notice of
its intent to seek program approval from EPA. This public notice shall:

(1) Be circulated in a manner calculated to attract the attention of interested persons including:

(i) Publication in enough of the largest newspapers in the State to attract statewide attention; and

(ii) Mailing to persons on the State agency mailing list and to any other persons whom the agency has reason to
believe are interested;

(2) Indicate when and where the State's proposed submission may be reviewed by the public;

(3) Indicate the cost of obtaining a copy of the submission;

(4) Provide for a comment period of not less than 30 days during which time interested members of the public may
express their views on the proposed program;

(5) Provide that a public hearing will be held by the State or EPA if sufficient public interest is shown or,
alternatively, schedule such a public hearing. Any public hearing to be held by the State on its application for
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authorization shall be scheduled no earlier than 30 days after the notice of hearing is published;

(6) Briefly outline the fundamental aspects of the State program; and

(7) Identify a person that an interested member of the public may contact with any questions.

(b) If the proposed State program is substantially modified after the public comment period provided in paragraph
(a)(4) of this section, the State shall, prior to submitting its program to the Administrator, provide an opportunity for
further public comment in accordance with the procedures of paragraph (a) of this section. Provided, that the
opportunity for further public comment may be limited to those portions of the State's application which have been
changed since the prior public notice.

(c) After complying with the requirements of paragraphs (a) and (b) of this section, the State may submit, in
accordance with § 271.3, a proposed program to EPA for approval. Such formal submission may only be made after the
date of promulgation of the last component of Phase II. The program submission shall include copies of all written
comments received by the State, a transcript, recording, or summary of any public hearing which was held by the State,
and a responsiveness summary which identifies the public participation activities conducted, describes the matters
presented to the public, summarizes significant comments received and responds to these comments.

(d) Within 90 days from the date of receipt of a complete program submission for final authorization, the
Administrator shall make a tentative determination as to whether or not he expects to grant authorization to the State
program. If the Administrator indicates that he may not approve the State program he shall include a general statement
of his areas of concern. The Administrator shall give notice of this tentative determination in the Federal Register and in
accordance with paragraph (a)(1) of this section. Notice of the tentative determination of authorization shall also:

(1) Indicate that a public hearing will be held by EPA no earlier than 30 days after notice of the tentative
determination of authorization. The notice may require persons wishing to present testimony to file a request with the
Regional Administrator, who may cancel the public hearing if sufficient public interest in a hearing is not expressed.

(2) Afford the public 30 days after the notice to comment on the State's submission and the tentative determination;
and

(3) Note the availability of the State submission for inspection and copying by the public.

(e) Within 90 days of the notice given pursuant to paragraph (d) of this section, the Administrator shall make a final
determination whether or not to approve the State's program, taking into account any comments submitted. The
Administrator will grant final authorization only after the effective date of the last component of Phase II. The
Administrator shall give notice of this final determination in the Federal Register and in accordance with paragraph
(a)(1) of this section. The notification shall include a concise statement of the reasons for this determination, and a
response to significant comments received.

§ 271.21 Procedures for revision of State programs.

(a) Either EPA or the approved State may initiate program revision. Program revision may be necessary when the
controlling Federal or State statutory or regulatory authority is modified or supplemented. The State shall keep EPA
fully informed of any proposed modifications to its basic statutory or regulatory authority, its forms, procedures, or
priorities.

(b) Revision of a State program shall be accomplished as follows:

(1) The State shall submit a modified program description, Attorney General's statement, Memorandum of
Agreement, or such other documents as EPA determines to be necessary under the circumstances.
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(2) Whenever EPA determines that the proposed program revision is substantial, EPA shall issue public notice and
provide an opportunity to comment for a period of at least 30 days. The public notice shall be mailed to interested
persons and shall be published in the Federal Register and in enough of the largest newspapers in the State to provide
Statewide coverage. The public notice shall summarize the proposed revisions and provide for the opportunity to
request a public hearing. Such a hearing will be held if there is significant public interest based on requests received.

(3) The Administrator shall approve or disapprove program revisions based on the requirements of this subpart and
of the Act.

(4) A program revision shall become effective upon the approval of the Administrator. Notice of approval of any
substantial revision shall be published in the Federal Register. Notice of approval of non-substantial program revisions
may be given by a letter from the Administrator to the State Governor or his designee.

(c) States with approved programs shall notify EPA whenever they propose to transfer all or part of any program
from the approved State agency to any other State agency, and shall identify any new division of responsibilities among
the agencies involved. The new agency is not authorized to administer the program until approved by the Administrator
under paragraph (b) of this section. Organizational charts required under § 271.6(b) shall be revised and resubmitted.

(d) Whenever the Administrator has reason to believe that circumstances have changed with respect to a State
program, he may request, and the State shall provide, a supplemental Attorney General's statement, program
description, or such other documents or information as are necessary.

(e) All new programs must comply with these regulations immediately upon approval. Any approved program
which requires revision because of a modification to this subpart or to 40 CFR Parts 270, 124, 260, 261, 262, 263, 264,
265, or 266 shall be so revised within one year of the date of promulgation of such regulation, unless a State must
amend or enact a statute in order to make the required revision in which case such revision shall take place within two
years.

§ 271.22 Criteria for withdrawing approval of State programs.

(a) The Administrator may withdraw program approval when a State program no longer complies with the
requirements of this subpart, and the State fails to take corrective action. Such circumstances include the following:

(1) When the State's legal authority no longer meets the requirements of this part, including:

(i) Failure of the State to promulgate or enact new authorities when necessary; or

(ii) Action by a State legislature or court striking down or limiting State authorities.

(2) When the operation of the State program fails to comply with the requirements of this part, including:

(i) Failure to exercise control over activities required to be regulated under this part, including failure to issue
permits;

(ii) Repeated issuance of permits which do not conform to the requirements of this part; or

(iii) Failure to comply with the public participation requirements of this part.

(3) When the State's enforcement program fails to comply with the requirements of this part, including:

(i) Failure to act on violations of permits or other program requirements;

(ii) Failure to seek adequate enforcement penalties or to collect administrative fines when imposed; or
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(iii) Failure to inspect and monitor activities subject to regulation.

(4) When the State program fails to comply with the terms of the Memorandum of Agreement required under §
271.8.

§ 271.23 Procedures for withdrawing approval of State programs.

(a) A State with a program approved under this part may voluntarily transfer program responsibilities required by
Federal law to EPA by taking the following actions, or in such other manner as may be agreed upon with the
Administrator.

(1) The State shall give the Administrator 180 days notice of the proposed transfer and shall submit a plan for the
orderly transfer of all relevent program information not in the possession of EPA (such as permits, permit files,
compliance files, reports, permit applications) which are necessary for EPA to administer the program.

(2) Within 60 days of receiving the notice and transfer plan, the Administrator shall evaluate the State's transfer
plan and shall identify any additional information needed by the Federal government for program administration and/or
identify any other deficiencies in the plan.

(3) At least 30 days before the transfer is to occur the Administrator shall publish notice of the transfer in the
Federal Register and in enough of the largest newspapers in the State to provide Statewide coverage, and shall mail
notice to all permit holders, permit applicants, other regulated persons and other interested persons on appropriate EPA
and State mailing lists.

(b) The following procedures apply when the Administrator orders the commencement of proceedings to determine
whether to withdraw approval of a State program.

(1) Order. The Administrator may order the commencement of withdrawal proceedings on his or her own initiative
or in response to a petition from an interested person alleging failure of the State to comply with the requirements of
this part as set forth in § 271.22. The Administrator shall respond in writing to any petition to commence withdrawal
proceedings. He may conduct an informal investigation of the allegations in the petition to determine whether cause
exists to commence proceedings under this paragraph. The Administrator's order commencing proceedings under this
paragraph shall fix a time and place for the commencement of the hearing and shall specify the allegations against the
State which are to be considered at the hearing. Within 30 days the State shall admit or deny these allegations in a
written answer. The party seeking with drawal of the State's program shall have the burden of coming forward with the
evidence in a hearing under this paragraph.

(2) Definitions. For purposes of this paragraph the definitions of "Act", "Administrative Law Judge", "Hearing",
"Hearing Clerk", and "Presiding Officer" in 40 CFR 22.03 apply in addition to the following:

(i) "Party" means the petitioner, the State, the Agency and any other person whose request to participate as a party
is granted.

(ii) "Person" means the Agency, the State and any individual or organization having an interest in the subject matter
of the proceeding.

(iii) "Petitioner" means any person whose petition for commencement of withdrawal proceedings has been granted
by the Administrator.

(3) Procedures. The following provisions of 40 CFR Part 22 (Consolidated Rules of Practice) are applicable to
proceedings under this paragraph:

(i) § 22.02 -- (use of number/gender);
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(ii) § 22.04(c) -- (authorities of Presiding Officer);

(iii) § 22.06 -- (filing/service of rulings and orders);

(iv) § 22.07 (a) and (b) -- except that, the time for commencement of the hearing shall not be extended beyond the
date set in the Administrator's order without approval of the Administrator (computation/extension of time);

(v) § 22.08 -- however, substitute "order commencing proceedings" for "complaint" -- (Ex Parte contacts);

(vi) § 22.09 -- (examination of filed documents);

(vii) § 22.11 (a), (c) and (d), however, motions to intervene must be filed 15 days from the date the notice of the
Administrator's order is first published -- (intervention);

(viii) § 22.16 except that, service shall be in accordance with paragraph (b)(4) of this section, the first sentence in §
22.16(c) shall be deleted, and, the word "recommended" shall be substituted for the word "initial" in § 22.16(c) --
(motions);

(ix) § 22.19 (a), (b) and (c) -- (prehearing conference);

(x) § 22.22 -- (evidence);

(xi) § 22.23 -- (objections/offers of proof);

(xii) § 22.25 -- (filing the transcript); and

(xiii) § 22.26 -- (findings/conclusions).

(4) Record of proceedings. (i) The hearing shall be either stenographically reported verbatim or tape recorded, and
thereupon transcribed by an official reporter designated by the Presiding Officer;

(ii) All orders issued by the Presiding Officer, transcripts of testimony, written statements of position, stipulations,
exhibits, motions, briefs, and other written material of any kind submitted in the hearing shall be a part of the record and
shall be available for inspection or copying in the Office of the Hearing Clerk, 401 M Street, S.W., Washington, D.C.
20460;

(iii) Upon notice to all parties the Presiding Officer may authorize corrections to the transcript which involve
matters of substance;

(iv) An original and two (2) copies of all written submissions to the hearing shall be filed with the Hearing Clerk;

(v) A copy of each such submission shall be served by the person making the submission upon the Presiding
Officer and each party of record. Service under this paragraph shall take place by mail or personal delivery;

(vi) Every submission shall be accompanied by an acknowledgement of service by the person served or proof of
service in the form of a statement of the date, time, and manner of service and the names of the persons served, certified
by the person who made service; and

(vii) The Hearing Clerk shall maintain and furnish to any person upon request, a list containing the name, service
address, and telephone number of all parties and their attorneys or duly authorized representatives.

(5) Participation by a person not a party. A person who is not a party may, at the discretion of the Presiding
Officer, be permitted to make a limited appearance by makng an oral or written statement of his/her position on the
issues within such limits and on such conditions as may be fixed by the Presiding Officer, but he/she may not otherwise
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participate in the proceeding.

(6) Rights of parties. All parties to the proceeding may;

(i) Appear by counsel or other representative in all hearing and pre-hearing proceedings;

(ii) Agree to stipulations of facts which shall be made a part of the record.

(7) Recommended decision. (i) Within 30 days after the filing of proposed findings and conclusions, and reply
briefs, the Presiding Officer shall evaluate the record before him/her, the proposed findings and conclusions and any
briefs filed by the parties and shall prepare a recommended decision, and shall certify the entire record, including the
recommended decision, to the Administrator.

(ii) Copies of the recommended decision shall be served upon all parties.

(iii) Within 20 days after the certification and filing of the record and recommended decision, all parties may file
with the Administrator exceptions to the recommended decision and a supporting brief.

(8) Decision by Administrator. (i) Within 60 days after the certification of the record and filing of the Presiding
Officer's recommended decision, the Administrator shall review the record before him and issue his own decision.

(ii) If the Administrator concludes that the State has administered the program in conformity with the Act and
regulations his decision shall constitute "final agency action" within the meaning of 5 U.S.C. 704.

(iii) If the Administrator concludes that the State has not administered the program in conformity with the Act and
regulations he shall list the deficiencies in the program and provide the State a reasonable time, not to exceed 90 days,
to take such appropriate corrective action as the Administrator determines necessary.

(iv) Within the time prescribed by the Administrator the State shall take such appropriate corrective action as
required by the Administrator and shall file with the Administrator and all parties a statement certified by the State
Director that appropriate corrective action has been taken.

(v) The Administrator may require a further showing in addition to the certified statement that corrective action has
been taken.

(vi) If the State fails to take appropriate corrective action and file a certified statement thereof within the time
prescribed by the Administrator, the Administrator shall issue a supplementary order withdrawing approval of the State
program. If the State takes appropriate corrective action, the Administrator shall issue a supplementary order stating that
approval of authority is not withdrawn.

(vii) The Administrator's supplementary order shall constitute final Agency action within the meaning of 5 U.S.C.
704.

(c) Withdrawal of authorization under this section and the Act does not relieve any person from complying with the
requirements of State law, nor does it affect the validity of actions by the State prior to withdrawal.

Subpart B -- Requirements for Interim Authorization

§ 271.121 Purpose and scope.

(a) This subpart specifies requirements a State program must meet in order to obtain interim authorization under
Section 3006(c) of RCRA. A State must meet all the requirements of this Subpart in order to qualify for interim
authorization. The requirements a State program must meet in order to obtain final authorization under Section 3006(b)
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of RCRA are specified in Subpart A.

(b) Interim Authorization of State programs under this Subpart may occur in two phases. The phase (Phase I)
allows States to administer a hazardous waste program in lieu of and corresponding to that portion of the Federal
program which covers identification and listing of hazardous waste (40 CFR Part 26), generators (40 CFR Part 262) and
transporters (40 CFR Part 263) of hazardous wastes, and establishes preliminary (interim status) standards for hazardous
waste treatment, storage and disposal facilities (40 CFR Part 265). The second phase (Phase II) allows States to
administer a permit program for hazardous waste treatment, storage and disposal facilities in lieu of and corresponding
to the Federal hazardous waste permit program (40 CFR Parts 270, 124 and 264), as explained in paragraph (c) of this
section.

(c) Because some of the Subparts of the Federal regulations containing standards for hazardous waste treatment,
storage and disposal facilities (40 CFR Part 264) will be promulgated at different times, Phase II of interim
authorization will be implemented in several components.

(1) Each component of Phase II of interim authorization will correspond to specified Parts and Subparts of the
Federal regulations.

(2) EPA will announce each component of Phase II of interim authorization in a Federal Register notice. The notice
will announce that States may apply for interim authorization for one or more components. The notice will also provide
the effective date of the component(s) and specifically identify the Parts and Subparts of the Federal regulations
comprising the component(s).

(3) States meeting the requirements of this Subpart will be allowed to administer a permit program in lieu of the
corresponding Federal hazardous waste permit program for each component for which they have received interim
authorization.

(d) States may apply for interim authorization either sequentially or all at once, as long as they adhere to the
schedule in § 271.122. For example, States may:

(1) Apply for interim authorization for Phase I and amend that application each time a component of Phase II is
announced; or

(2) Apply for interim authorization for Phase I, wait until the last component of Phase II had been announced, and
amend the Phase I application at that time to include all components of Phase II; or

(3) Apply at the same time for interim authorization for Phase I and for already announced components of Phase II,
and amend the application each time an additional component of Phase II is announced; or

(4) Wait until the last component of Phase II has been announced, and apply at the same time for interim
authorization for Phase I and for all components of Phase II.

(e) The Administrator shall approve a State program which meets the applicable requirements of this Subpart.

(f) Upon approval of a State program for a component of Phase II, the Administrator shall suspend the issuance of
Federal permits for those activities subject to the approved State program.

(g) Any State program approved by the Administrator under this Subpart shall at all times be conducted in
accordance with this Subpart.

(h) Lack of authority to regulate activities on Indian lands does not impair a State's ability to obtain interim
authorization under this Subpart. EPA will administer the program on Indian lands if the State does not seek this
authority.
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Note. -- States are advised to contact the United States Department of Interior, Bureau of Indian Affairs, concerning
authority over Indian lands.

(1) Nothing in this Subpart precludes a State from:

(1) Adopting or enforcing requirements which are more stringent or more extensive than those required under this
Subpart.

(2) Operating a program with a greater scope of coverage than that required under this Subpart. Where an approved
program has a greater scope of coverage than required by Federal law the additional coverage is not part of the
Federally approved program.

§ 271.122 Schedule.

(a) Interim authorization for Phase I shall not take effect until Phase I commences. Interim authorization for each
component of Phase II shall not take effect until the effective date of that component.

(b)(1) Interim authorization may extend for a 24-month period from the effective date of the last component of
Phase II.

Note. -- EPA will publish a notice in the Federal Register announcing the beginning of this 24-month period.

(2) At the end of this period all interim authorizations automatically expire and EPA shall administer the Federal
program in any State which has not received final authorization.

(c)(1) A State may apply for interim authorization at any time prior to expiration of the 6th month of the 24-month
period beginning with the effective date of the last component of Phase II. The Regional Administrator may extend the
application period for good cause.

(2) A State applying for interim authorization prior to the announcement of the first component of Phase II shall
apply only for interim authorization for Phase I.

(3) A State may apply for interim authorization for a component of Phase II upon the announcement of that
component, provided that the State meets the requirement of paragraph (d) of this section.

(4) A State which has received interim authorization for Phase I (or interim authorization for Phase I and for some
but not all of the components of Phase II) shall amend its original submission to include all of the components of Phase
II not later than 6 months after the effective date of the last component of Phase II. The Regional Administrator may
extend this deadline for good cause.

(d)(1) No State may apply for interim authorization for a component of Phase II unless it: (i) has received interim
authorization for Phase I; or (ii) is simultaneously applying for interim authorization for that component of Phase II and
for Phase I.

(2) When a State applies for interim authorization for a particular component of Phase II, it shall demonstrate that
its interim authorization program for Phase I (and, if applicable, its program for any other component of Phase II) is
substantially eqivalent to the Federal program, including modifications to the Federal program, as follows:

(i) Any State already authorized for parts of the Federal program shall amend its original submission to include any
additional requirements for Phase I (and any additional requirements for other Phase II components for which the State
is authorized) which were promulgated on or before the announcement date of the particular Phase II component being
applied for.
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(ii) Any State not yet authorized for any of the Federal programs shall include in its submission those Phase I
requirements which were promulgated on or before the announcement date of the particular Phase II component being
applied for. Any new State program which is applying for more than one component of Phase II shall include in its
submission the additional requirements for such other components which were promulgated on or before the
announcement date of the particular Phase II component being applied for.

§ 271.123 Elements of a program submission.

(a) Any State that seeks to administer a program under this subpart shall submit to the Administrator at least three
copies of a program submission. The submission shall contain the following:

(1) A letter from the Governor of the State requesting program approval;

(2) A complete program description, as required by § 271.124 describing how the State intends to carry out its
responsibilities under this part;

(3) An Attorney General's statement as required by § 271.125;

(4) Memorandum of Agreement with the Regional Administrator as required by § 271.126;

(5) An authorization plan as required by § 271.127; and

(6) Copies of all applicable State statutes and regulations, including those governing State administrative
procedures.

(b) Within 30 days of receipt by EPA of a State program submission, EPA will notify the State whether its
submission is complete. If EPA finds that a State's submission is complete, the formal review period shall be deemed to
have begun on the date of receipt of the State's submission. If EPA finds that a State's submission is incomplete, the
review period shall not begin until all necessary information is received by EPA.

(c) If the State's submission is materially changed during the review period, the review period shall begin again
upon receipt of the revised submission.

(d) A State simultaneously applying for interim authorization for both Phase I and a component of Phase II shall
prepare a single submission.

(e) A State applying for interim authorization for a component of Phase II after receiving interim authorization for
Phase I (or for Phase I and previous components of Phase II) shall amend its previous submission for interim
authorization as specified in §§ 271.124 to 271.127.

§ 271.124 Program description.

Any State that seeks to administer a program under this subpart shall submit a description of the program it
proposes to administer in lieu of the Federal program under State law or under an interstate compact. A State applying
only for interim authorization for a component of Phase II shall amend its program description for interim authorization
for Phase I (or for Phase I and previous components of Phase II) as necessary to reflect the program it proposes to
administer to meet the requirements for interim authorization corresponding to the component of Phase II for which the
State is applying. The program description shall include:

(a) A description in narrative form of the scope, structure, coverage and processes of the State program.

(b) A description (including organization charts) of the organization and structure of the State agency or agencies
which will have responsibility for administering the program, including the information listed below. If more than one
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agency is responsible for administration of a program, each agency must have statewide jurisdiction over a class of
activities. The responsibilities of each agency must be delineated, their procedures for coordination set forth, and an
agency must be designated as a "lead agency" to facilitate communications between EPA and the State agencies having
program responsibilities. When the State proposes to administer a program of greater scope of coverage than is required
by Federal law, the information provided under this paragraph shall indicate the resources dedicated to administering
the Federally required portion of the program.

(1) A description of the State agency staff who will carry out the State program, including the number, occupations,
and general duties of the employees. The State need not submit complete job description for every employee carrying
out the State program.

(2) An itemization of the estimated costs of establishing and administering the program, including cost of the
personnel listed in paragraph (b)(1) of this section, cost of administrative support, and cost of technical support.

(3) An itemization of the sources and amounts of funding, including an estimate of Federal grant money, available
to the State Director to meet the costs listed in paragraph (b)(2) of this section, identifying any restrictions or limitation
upon this funding.

(c) A description of applicable State procedures, including permitting procedures and any State administrative or
judicial review procedures.

Note. -- States applying only for interim authorization for Phase I need describe permitting procedures only to the extent
they will be utilized to assure compliance with standards substantially equivalent to CFR Part 265.

(d) Copies of the permit form(s), application form(s), reporting form(s), and manifest format the State intends to
employ in its program. Forms used by States need not be identical to the forms used by EPA but should require the
same basic information. The State need not provide copies of uniform national forms it intends to use but should note its
intention to use such forms.

(e) A complete description of the State's compliance tracking and enforcement program.

(f) A description of the State manifest tracking system, if the State has such a system and of the procedures the
State will use to coordinate information with other approved State programs and the Federal program regarding
interstate and international shipments.

(g) An estimate of the number of the following:

(1) Generators;

(2) Transporters; and

(3) On- and off-site storage, treatment and disposal facilities, and a brief description of the types of facilities and an
indication of the permit status of these facilities.

§ 271.125 Attorney General's statement.

(a) Any State that seeks to administer a program under this subpart shall submit a statement from the Attorney
General (or the attorney for those State agencies which have independent legal counsel) that the laws of the State
provide adequate authority to carry out the program described under § 271.124 and to meet the requirements of this
subpart. This statement shall include citations to the specific statutes, administrative regulations, and, where
appropriate, judicial decisions which demonstrate adequate authority. Except as provided in § 271.128(d), the State
Attorney General or independent legal counsel must certify that the enabling legislation for the State's program was in
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existence within 90 days of the announcement of the last component of Phase II. State statutes and regulations cited by
the State Attorney General or independent legal counsel shall be in the form of lawfully adopted State statutes and
regulations at the time the statement is signed and shall be fully effective by the time the program is approved. To
qualify as "independent legal counsel" the attorney signing the statement required by this section must have full
authority to independently represent the State agency in court on all matters pertaining to the State program. In the case
of a State applying only for interim authorization for a component of Phase II, the Attorney General's statement
submitted for interim authorization for Phase I (or for Phase I and previous components of Phase II) shall be amended
and recertified to demonstrate adequate authority to carry out all requirements of that component.

(b)(1) In the case of a State applying for interim authorization for Phase I, the Attorney General's statement shall
certify that the authorization plan under § 271.127(a), if carried out, would provide the State with enabling authority and
regulations adequate to meet the requirements for final authorization contained in Phase I.

(2) In the case of a State applying for interim authorization for a component of Phase II, the Attorney General's
statement shall certify that the authorization plan under § 271.127(b), if carried out, would provide the State with
enabling authority and regulations adequate to meet all the requirements for final authorization contained in that
component of Phase II.

[Note. -- EPA will supply States with an Attorney General's statement format on request.]

(c) When a State seeks authority over activities on Indian lands, the statement shall contain an appropriate analysis
of the State's authority.

§ 271.126 Memorandum of Agreement with the Regional Administrator.

(a) Any State that seeks to administer a program under this subpart shall submit a Memorandum of Agreement
(MOA). The Memorandum of Agreement shall be executed by the State Director and the Regional Administrator and
shall become effective when approved by the Administrator. In addition to meeting the requirements of paragraph (b) of
this section and, if applicable, paragraph (c) of this section, the Memorandum of Agreement may include other terms,
conditions, or agreements consistent with this Part and relevant to the administration and enforcement of the State's
regulatory program. The Administrators shall not approve any Memorandum of Agreement which contains provisions
which restrict EPA's statutory oversight responsibility. In the case of a State applying for interim authorization for a
component of Phase II, the Memorandum of Agreement shall be amended and reexecuted to include the requirements of
paragraph (c) of this section and any necessary revisions to the requirements of paragraph (b) of this section.

(b) The Memorandum of Agreement shall include the following:

(1) Provisions for the Regional Administrator to promptly forward to the State Director information obtained prior
to program approval in notifications provided under section 3010 (a) of RCRA. The Regional Administrator and the
State Director shall agree on procedures for the assignment of EPA identification numbers for new generators,
transporters, treatment, storage, and disposal facilities.

(2) Provisions specifying the frequency and content of reports, documents and other information which the State is
required to submit to EPA. The State shall allow EPA to routinely review State records, reports, and files relevant to the
administration and enforcement of the approved program. State reports may be combined with grant reports where
appropriate.

(3) Provisions on the State's compliance monitoring and enforcement program, including:

(i) Provisions for coordination of compliance monitoring activities by the State and by EPA. These may specify the
basis on which the Regional Administrator will select facilities or activities within the State for EPA inspection. The
Regional Administrator will normally notify the State at least 7 days before any such inspection; and
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(ii) Procedures to assure coordination of enforcement activities.

(4) Provisions allowing EPA to conduct compliance inspections of all generators, transporters, and HWM facilities
during interim authorization. The Regional Administrator and the State Director may agree to limitations on compliance
inspections of generators, transporters, and non-major HWM facilities.

(5) No limitations on EPA compliance inspections of generators, transporters, or non-major HWM facilities under
paragraph (b)(4) of this section shall restrict EPA's right to inspect any generator, transporter, or HWM facility which it
has cause to believe is not compliance with RCRA; however, before conducting such an inspection, EPA will normally
allow the State a reasonable opportunity to conduct a compliance evaluation inspection.

(6) Provisions delineating respective State and EPA responsibilities during the interim authorization period.

(7) Provisions for modification of the Memorandum of Agreement in accordance with this Part.

(c) In addition, Memoranda of Agreement for Phase II shall also include the following, as applicable to the
component of Phase II for which the State is applying:

(1) Provisions for the prompt transfer from EPA to the State of pending permit applications and any other
information relevant to program operation not already in the possession of the State Director (e.g., support files for
permit issuance, compliance reports, etc.). When existing permits are transferred from EPA to the State for
administration, the Memorandum of Agreement shall contain provisions specifying a procedure for transferring the
administration of these permits. If a State lacks the authority to directly administer permits issued by the Federal
government, a procedure may be established to transfer responsibility for these permits.

(2) Provisions specifying classes and categories of permit applications and draft permits that the State Director will
send to the Regional Administrator for review and comment.

(3) When appropriate, provisions for joint processing of permits by the State and EPA, for facilities or activities
which require permits from both EPA and the State under different programs. See § 124.4.

(4) Provisions for the State Director to promptly forward to EPA copies of draft permits and permit applications for
all major HWM facilities for review and comment. The Regional Administrator and the State Director may agree to
limitations regarding review of and comment on draft permits and/or permit applications for non-major HWM facilities.
The State Director shall supply EPA copies of final permits for all major HWM facilities.

§ 271.127 Authorization plan.

The State must submit an "authorization plan" which shall describe the additions and modifications necessary for
the State program to qualify for final authorization as soon as practicable, but no later then the end of the interim
authorization period. This plan shall include the nature of and schedules for any changes in State legislation and
regulations; resources levels; actions the State must take to control the complete universe of hazardous waste listed or
designated under section 3001 of RCRA as soon as possible; the manifest and permit systems; and the surveillance and
enforcement program which will be necessary in order for the State to become eligible for final authorization.

(a)(1) In the case of a State applying only for interim authorization for Phase I, the authorization plan shall describe
the additions and modifications necessary for the State program to meet the requirements for final authorization
contained in Phase I.

(2) In the case of a State applying only for interim authorization for a component of Phase II, the authorization plan
for Phase I (or for Phase I and previous components of Phase II) shall be amended to meet the requirements of
paragraph (b) of this section.
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(b)(1) In the case of a State applying for interim authorization for a component of Phase II, the authorization plan
shall describe the additions and modifications necessary for the State program to meet the requirements for final
authorization corresponding to that component of Phase II and the requirements for final authorization corresponding to
Phase I and previous components of Phase II.

(2) In the case of a State applying for interim authorization for the last component of Phase II, the authorization
plan shall describe the additions and modifications necessary for the State program to meet all the requirements for final
authorization.

§ 271.128 Program requirements for interim authorization for Phase I.

The following requirements are applicable to States applying for interim authorization for Phase I. If a State does
not have legislative authority or regulatory control over certain activities that do not occur in the State, the State may be
granted interim authorization for Phase I provided the State authorization plan under § 271.127 provides for the
development of a complete program as soon as practicable after receiving interim authorization.

(a) Requirements for identification and listing of hazardous waste. The State program must control a universe of
hazardous wastes generated, transported, treated, stored, and disposed of in the State which is nearly identical to that
which would be controlled by the Federal program under 40 CFR Part 261.

(b) Requirements for generators of hazardous waste.

(1) This paragraph applies unless the State comes within the exceptions described under paragraph (d) of this
section.

(2) The State program must cover all generators of hazardous waste controlled by the State.

(3) The State shall have the authority to require and shall require all generators covered by the State program to
comply with reporting and recordkeeping requirements substantially equivalent to those found at 40 CFR 262.40 and
262.41.

(4) The State program must require that generators who accumulate hazardous wastes for short periods of time do
so in a manner that does not present a hazard to human health or the environment.

(5) The State program shall provide requirements respecting international shipments which are substantially
equivalent to those at 40 CFR 262.50, except that advance notification of international shipment, as required by 40 CFR
262.50(b)(1), shall be filed with the Administrator. The State may require that a copy of such advance notice be filed
with the State Director, or may require equivalent reporting procedures.

[Note. -- Such notices shall be mailed to Hazardous Waste Export, Division for Oceans and Regulatory Affairs
(A-107), U.S. Environmental Protection Agency, Washington, D.C. 20460.]

(6) The State program must require that such generators of hazardous waste who transport (or offer for transport)
such hazardous waste off-site use a manifest system that ensures that inter-and intrastate shipments of hazardous waste
are designated for delivery, and, in the case of intrastate shipments, are delivered only to facilities that are authorized to
operate under an approved State program or the Federal program.

(7) The State manifest system must require that:

(i) The manifest itself identify the generator, transporter, designated facility to which the hazardous waste will be
transported, and the hazardous waste being transported;

(ii) The manifest accompany all wastes offered for transport, except in the case of shipments by rail or water
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specified in § 262.23 (c) and (d) and 263.20 (e) and (f); and

(iii) Shipments of hazardous waste that are not delivered to a designated facility are either identified and reported
by the generator to the State in which the shipment originated or are independently identified by the State in which the
shipment originated.

(8) In the case of interstate shipments for which the manifest has not been returned, the State program must provide
for notification to the State in which the facility designated on the manifest is located and to the State in which the
shipment may have been delivered (or to EPA in the case of unauthorized States).

(c) Requirements for transporters of hazardous wastes.

(1) This paragraph applies unless the State comes within the exceptions described under paragraph (d) of this
section.

(2) The State program must cover all transporters of hazardous waste controlled by the State.

(3) The States shall have the authority to require and shall require all transporters covered by the State program to
comply with recordkeeping requirements substantially equivalent to those found at 40 CFR 263.22.

(4) The State program must require such transporters of hazardous waste to use a manifest system that ensures that
inter- and intrastate shipments of hazardous waste are delivered only to facilities that are authorized under an approved
State program or the Federal program.

(5) The State program must require that transportation carry the manifest with all shipments, except in the case of
shipments by rail or water specified in 40 CFR 263.20 (e) and (f).

(6) For hazardous wastes that are discharged in transit, the State program must require that transporters notify
appropriate State, local and Federal agencies of the discharges, and clean up the wastes or take action so that the wastes
do not present a hazard to human health or the environment. These requirements shall be substantially equivalent to
those found at 40 CFR 263.20 and 263.31.

(d) Limited exceptions from generator, transporter, and related manifest requirements. A State applying for interim
authorization for Phase I which meets all the requirements for such interim authorization except that it does not have
statutory or regulatory authority for the manifest system or other generator or transporter requirements discussed in
paragraphs (b) and (c) of this section may be granted in interim authorization, if the State authorization plan under §
271.127 delineates the necessary steps for obtaining this authority no later than the end of the interim authorization
period under § 271.122(b). A State may apply for interim authorization to implement the manifest system and other
generator and transporter requirements if the enabling legislation for that part of the program was in existence within 90
days of the announcement of the last component of Phase II. States which received interim authorization for Phase I
under the terms of this paragraph may apply for interim authorization to implement the manifest system and other
generator and transporter requirements as a part of the State's submission for Phase II or as mutually agreed upon
between EPA and the State. Until the State manifest system and other generator and transporter requirements are
approved by EPA, all Federal requirements for generators and transporters (including use of the Federal manifest
system) shall apply in such States and enforcement responsibility for that part of the program shall remain with the
Federal government. The universe of wastes for which these Federal requirements apply shall be the universe of wastes
controlled by the State under paragraph (a) of this section.

(e) Requirements for hazardous waste treatment, storage and disposal facilities. States must have standards
applicable to HWM facilities which are substantially equivalent to 40 CFR Part 265. State law shall prohibit the
operation of facilities not in compliance with such standards. These standards shall include:
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(1) Prepardness for and prevention of releases of hazardous waste controlled by the State under paragraph (a) of
this section and contingency plans and emergency procedures to be followed in the event of a release of such hazardous
waste;

(2) Closure and post-closure requirements;

(3) Ground-water monitoring;

(4) Security to prevent unknowing and unauthorized access to the facility;

(5) Facility personnel training;

(6) Inspection, monitoring, recordkeeping, and reporting;

(7) Compliance with the manifest system including the requirement that the facility owner or operator or the State
in which the facility is located must return a copy of the manifest to the generator or to the State in which the generator
is located indicating delivery of the waste shipment; and

(8) Other facility standards to the extent that they are included in 40 CFR Part 265, except that Subpart R (standards
for injection wells) may be included in the State standards, at the State's option.

(f) Requirements for enforcement authority. (1) Any State agency administering a program under this Subpart shall
have the following authority to remedy violations of State program requirements:

(i) Authority to restrain immediately by order or by suit in State court any person from engaging in any
unauthorized activity which is endangering or causing damage to public health or the environment;

(ii) To sue in courts of competent jurisdiction to enjoin any threatened or continuing violation of any program
requirement, including, where appropriate, permit conditions, without the necessity of a prior revocation of the permit;
and

(iii) for any program violation, to assess or sue to recover in court civil penalties in at least the amount of $1000 per
day or to seek criminal fines in at least the amount of $1000 per day.

(2) Any State administering a program under this Subpart shall provide for public participation in the State
enforcement process by providing either:

(i) Authority which allows intervention as of right in any civil action to obtain the remedies specified in paragraphs
(f)(1) (ii) and (iii) of this section by any citizen having an interest which is or may be adversely affected; or

(ii)(A) Assurance by the appropriate State agency that it will investigate and provide written responses to all citizen
complaints submitted pursuant to the procedures specified in paragraph (g)(2)(iv) of this section;

(B) Assurance by the appropriate State enforcement authority that it will not oppose intervention by any citizen
when permissive intervention is authorized by statute, rule, or regulation; and

(C) Assurance by the appropriate State enforcement authority that it will publish notice of and provide at least 30
days for public comment on all proposed settlements of civil enforcement actions, except in cases where a settlement
requires some immediate action (e.g., cleanup) which if otherwise delayed could result in substantial damage to either
public health or the environment.

(g) Requirements for compliance evaluation programs.
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(1) A State program under this Subpart shall have procedures for receipt, evaluation, recordkeeping, and
investigation for possible enforcement of all required notices and reports.

(2) The State program shall (i) include independent State inspection and surveillance authority to determine
compliance or non-compliance with applicable program requirements; or (ii) the State program shall indicate that the
State will rely on and act under the inspection authority provided in Section 3007(a) of RCRA.

(3) If the State is relying on independent State inspection and surveillance authority, the authority shall include
authority to enter any conveyance, vehicle, facility, or premises subject to regulation or in which records relevant to
program operation are kept in order to inspect, obtain samples, monitor or otherwise investigate compliance with the
State program. States whose law requires a search warrant prior to entry comply with this requirement.

(4) If the State is relying on the authority in section 3007(a), the State program must contain assurances that there
are no provisions of State law which prevent the State from using that authority.

(5) The State program must include:

(i) The capability to make comprehensive surveys of any activities subject to the State Director's authority in order
to identify persons subject to regulation who have failed to comply with program requirements;

(ii) A program for periodic inspection of the activities subject to regulation;

(iii) The capability to investigate evidence of violations of applicable program and permit requirements;

(iv) Procedures to determine compliance or non-compliance with applicable program requirements including
procedures for receiving and ensuring proper consideration of information submitted by the public about violations.
Public effort in reporting violations shall be encouraged and the State Director shall make available information on
reporting procedures.

(6) Investigatory inspections shall be conducted, samples shall be taken, and other information shall be gathered in
a manner (e.g., using proper "chain of custody" procedures) that will produce evidence admissible in an enforcement
proceeding or in court.

§ 271.129 Additional program requirements for interim authorization for Phase II.

In addition to the requirements of § 271.128, the following requirements are applicable to States applying for a
component of Phase II.

(a)(1) State programs must have standards applicable to hazardous waste management facilities that provide
substantially the same degree of human health and environmental protection as the standards promulgated in the
Subparts of 40 CFR Part 264 comprising that component.

(2) The Administrator may authorize a State program for Phase II Components A or B, or both, even though the
State program does not include liability coverage requirements, if (i) the State submitted a draft application for the
component or components of Phase II interim authorization prior to April 16, 1982, and (ii) the State commits in its
Memorandum of Agreement to adopt State liability coverage requirements as quickly as practicable, but in no case later
than the State's application for an additional component of Phase II interim authorization.

(3) Any State which receives interim authorization for Components A or B or both without liability coverage
requirements, pursuant to paragraph (a)(2) of this section, may not receive an additional component of Phase II interim
authorization unless it has liability coverage requirements in effect.

(4) The Administrator may authorize a State program for Phase II Component A, even though the State program
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does not have standards corresponding to 40 CFR Subpart K (Surface Impoundments), if the State commits in its
Memorandum of Agreement to adopt State standards substantially equivalent to 40 CFR Part 264 Subpart K no later
than the State's application for the Phase II component corresponding to the Federal land disposal standards.

(5) Any State which receives interim authorization for Component A without surface impoundment standards,
pursuant to paragraph (a)(4) of this section, may not receive interim authorization for the Phase II component
corresponding to the Federal land disposal standards unless it has standards substantially equivalent to 40 CFR Part 264
Subpart K in effect.

(b)(1) State programs shall require a permit for owners and operators of those hazardous waste treatment, storage
and disposal facilities:

(i) corresponding to that component;

(ii) which handle any waste controlled by the State under § 271.128(a); and

(iii) for which a permit is required under 40 CFR Part 270.

(2) The State program shall prohibit the operation of such facilities without a permit, provided States may authorize
owners and operators of facilities which would qualify for interim status under the Federal program (if State law so
authorizes) to remain in operation pending permit action. Where State law authorizes such continued operation it shall
require compliance by owners and operators of such facilities with standards substantially equivalent to EPA's interim
status standards under 40 CFR Part 265.

(c) All permits issued by the State under this section shall require compliance with the standards adopted by the
State in accordance with paragraph (a) of this section.

(d) State programs shall have requirements for permitting which are substantially equivalent to the provisions listed
in § 271.14, except that States must have requirements equivalent to § 124.10(b)(1), (c)(1)(ix), (c)(2)(ii) and §
124.12(a).

(e) A State with interim authorization for a component of Phase II may not issue permits pursuant to that
component with a term greater than ten years.

(f) State programs shall require that a facility which, under the Federal hazardous waste management program
would be deemed to have a Federal permit if the conditions established in § 270.60 of this chapter are met, comply with
standards at least substantially equivalent to the applicable standards in § 270.60 of this chapter. Such standards need
not be imposed through issuance of a permit, but must be fully enforceable.

§ 271.130 Interstate movement of hazardous waste.

(a) If a waste is transported from a State where it is listed or designated as hazardous under the program applicable
in that State, whether that is the Federal program or an approved State program, into a State with interim authorization
where it is not listed or designated, the waste must be manifested in accordance with the laws of the State where the
waste was generated and must be treated, stored, or disposed of as required by the laws of the State into which it has
been transported.

(b) If a waste is transported from a State with interim authorization where it is not listed or designated as hazardous
into a State where it is listed or designated as hazardous under the program applicable in that State, whether that is the
Federal program or an approved State program, the waste must be treated, stored, or disposed of in accordance with the
law applicable in the State into which it has been transported.

(c) In all cases of interstate movement of hazardous waste, as defined by 40 CFR Part 261, generators and
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transporters must meet DOT requirements in 49 CFR Parts 172, 173, 178, and 179 (e.g., for shipping paper, packaging,
labeling, marking, and placarding).

§ 271.131 Progress reports.

The State Director shall submit a semi-annual progress report to the EPA Regional Administrator within 4 weeks of
the date 6 months after Phase I commences, and at 6-month intervals thereafter until the expiration of interim
authorization. The reports shall briefly summarize, in a manner and form prescribed by the Regional Administrator, the
State's compliance in meeting the requirements of the authorization plan, the reasons and proposed remedies for any
delay in meeting milestones, and the anticipated problems and solutions for the next reporting period.

§ 271.132 Sharing of information.

(a) Any information obtained or used in the administration of a State program shall be available to EPA upon
request without restriction. If the information has been submitted to the State under a claim of confidentiality, the State
must submit that claim to EPA when providing information under this subpart. Any information obtained from a State
and subject to a claim of confidentiality will be treated in accordance with the regulations in 40 CFR Part 2. If EPA
obtains from a State information that is not claimed to be confidential, EPA may make that information available to the
public without further notice.

(b) EPA shall furnish to States with approved programs the information in its files not submitted under a claim of
confidentiality which the State needs to implement its approved program. EPA shall furnish to States with approved
programs information submitted to EPA under a claim of confidentiality, which the States needs to implement its
approved program, subject to the conditions in 40 CFR Part 2.

§ 271.133 Coordination with other programs.

(a) Issuance of State permits under this part may be coordinated, as provided in Part 124, with issuance of UIC,
NPDES, and 404 permits whether they are controlled by the State, EPA or the Corps of Engineers. See § 124.4.

(b) The State Director of any approved program which may effect the planning for the development of hazardous
waste management facilities and practices shall consult and coordinate with agencies designated under section 4006(b)
of RCRA (40 Part 255) as responsible for the development and implementation of State and solid waste management
plans under section 4002(b) of RCRA (40 CFR Part 256).

§ 271.134 EPA review of State permits.

(a) The Regional Administrator may comment on permit applications and draft permits as provided in the
Memorandum of Agreement under § 271.126.

(b) Where EPA indicates, in a comment, that issuance of the permit would be inconsistent with the approved State
program, EPA shall include in the comment:

(1) A statement of the reasons for the comment (including the section of RCRA or regulations promulgated
thereunder that support the comment); and

(2) The actions that should be taken by the State Director in order to address the comments (including the
conditions which the permit would include if it were issued by the Regional Administrator).

(c) A copy of any comment shall be sent to the permit applicant by Regional Administrator.

(d) The Regional Administrator shall withdraw such a comment when satisfied that the State has met or refuted his
or her concerns.
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(e) Under Section 3008(a)(3) of RCRA, EPA may terminate a State-issued permit in accordance with the
procedures of Part 124, Subpart E, or bring an enforcement action in accordance with the procedures of 40 CFR Part 22
in the case of a violation of a State program requirement. In exercising these authorities, EPA will observe the following
conditions:

(1) The Regional Administrator may take action under section 3008(a)(3) of RCRA against a holder of a
State-issued permit at any time on the ground that permittee is not complying with a condition of that permit.

(2) The Regional Administrator may take action under Section 3008(a)(3) of RCRA against a holder of a
State-issued permit at any time on the ground that the permittee is not complying with a condition that the Regional
Administrator in commenting on the permit application or draft permit stated was necessary to implement approved
State program requirements, whether or not that condition was included in the final permit.

(3) The Regional Administrator may not take action under section 3008(a)(3) of RCRA against a holder of a
State-issued permit on the ground that the permittee is not complying with a condition necessary to implement approved
State program requirements unless the Regional Administrator stated in commenting on the permit application or draft
permit that the condition was necessary.

(4) The Regional Administrator may take action under Section 7003 of RCRA against a permit holder at any time
whether or not the permit holder is complying with permit conditions.

§ 271.135 Approval process.

(a) Within 30 days of receipt of a complete program submission for Phase I or for a component of Phase II of
interim authorization, the Regional Administrator shall:

(1) Issue notice in the Federal Register and in accordance with § 271.20(a)(1) of a public hearing on the State's
application for interim authorization. Such public hearing will be held by EPA no earlier than 30 days after notice of the
hearing, provided that if significant public interest in a hearing is not expressed, the hearing may be cancelled if a
statement to this effect is included in the public notice. The State shall participate in any public hearing held by EPA.

(2) Afford the public 30 days after the notice to comment on the State's submission; and

(3) Note the availability of the State's submission for inspection and copying by the public. The State submission
shall, at a minimum, be available in the main office of the lead State agency and in the EPA Regional Office.

(b) Within 90 days of the notice in the Federal Register required by paragraph (a)(1) of this section, the
Administrator shall make a final determination whether or not to approve the State's program, taking into account any
comments submitted. The Administrator will give notice of this final determination in the Federal Register and in
accordance with § 271.20(a)(1). The notification shall include a concise statement of the reasons for this determination,
and a response to significant comments received.

(c) Where a State has received interim authorization for Phase I or for Phase I and for some, but not all,
components of Phase II, the same procedures required in paragraphs (a) and (b) of this section shall be used in
determining whether the amended program submission meets the requirements of the Federal Program.

§ 271.136 Withdrawal of State programs.

(a) The criteria and procedures for withdrawal set forth in §§ 271.22 and 271.23 apply to this section.

(b) In addition to the criteria in § 271.22, State program approval may be withdrawn if a State which has obtained
interim authorization fails to meet the schedule for or accomplish the additions or revisions of its program set forth in its
authorization plan.
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§ 271.137 Reversion of State programs.

(a) A State program approved for interim authorization for Phase I or for Phase I and some but not all components
of Phase II shall terminate on the last day of the 6th month after the effective date of the last component of Phase II, and
EPA shall administer and enforce the Federal program in the State commencing on that date if the State has failed to
submit by that date an amended submission pursuant to § 271.122(c)(4). The Regional Administrator may extend this
deadline for good cause.

(b) A State program approved for interim authorization for Phase I or for Phase I and for some but not all
components of Phase II shall terminate and EPA shall administer and enforce the Federal program in the State if the
Regional Administrator determines pursuant to § 271.135(c) that a program submission amended pursuant to §
271.122(c)(4) does not meet the requirements of the Federal program.

Part 124 is revised to read as follows:

PART 124 -- PROCEDURES FOR DECISIONMAKING

Subpart A -- General Program Requirements

Sec.

124.1 Purpose and scope.

124.2 Definitions.

124.3 Application for a permit.

124.4 Consolidation of permit processing.

124.5 Modification, revocation and reissuance, or termination of permits.

124.6 Draft permit.

124.7 Statement of basis.

124.8 Fact sheet.

124.9 Administrative record for draft permits when EPA is the permitting authority.

124.10 Public notice of permit actions and public comment period.

124.11 Public comments and requests for public hearings.
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124.12 Public hearings.

124.13 Obligation to raise issues and provide information during the public comment period.

124.14 Reopening of the public comment period.

124.15 Issuance and effective date of permit.

124.16 Stays of contested permit conditions.

124.17 Response to comments.

124.18 Administrative record for final permit when EPA is the permitting authority.

124.19 Appeal of RCRA, UIC and PSD permits.

124.20 Computation of time.

124.21 Effective date of Part 124.

76Subpart B -- Specific Procedures Applicable to RCRA Permits [Reserved]

72Subpart C -- Specific Procedures Applicable to PSD Permits

Sec.

124.41 Definitions applicable to PSD permits.

124.42 Additional procedures for PSD permits affecting Class I areas.

72Subpart D -- Specific Procedures Applicable to NPDES Permits

124.51 Purpose and scope.

124.52 Permits required on a case-by-case basis.

124.53 State certification.
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124.54 Special provisions for State certification and concurrence on applications for section 301(h) variances.

124.55 Effect of State certification.

124.56 Fact sheets.

124.57 Public notice.

124.58 Special procedures for EPA-issued general permits for point sources other than separate storm sewers.

124.59 Conditions requested by the Corps of Engineers and other government agencies.

124.60 Issuance and effective date and stays of NPDES permits.

124.61 Final environmental impact statement.

124.62 Decision on variances.

124.63 Procedures for variances when EPA is the permitting authority.

124.64 Appeal of variances.

124.65 Special procedures for discharge into marine waters under section 301(h).

124.66 Special procedures for decisions on thermal variances under section 316(a).

76Subpart E -- Evidentiary Hearing for EPA-Issued NPDES Permits and EPA-Terminated RCRA Permits

124.71 Applicability.

124.72 Definitions.

124.73 Filing and submission of documents.

124.74 Requests for evidentiary hearing.
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124.75 Decision on request for a hearing.

124.76 Obligation to submit evidence and raise issues before a final permit is issued.

124.77 Notice of hearing.

124.78 Ex parte communications.

124.79 Additional parties and issues.

124.80 Filing and service.

124.81 Assignment of Administrative Law Judge.

124.82 Consolidation and severance.

124.83 Prehearing conferences.

124.84 Summary determination.

124.85 Hearing procedure.

124.86 Motions.

124.87 Record of hearings.

124.88 Proposed findings of fact and conclusions; brief.

124.89 Decisions.

124.90 Interlocutory appeal.

124.91 Appeal to the Administrator.

72Subpart F -- Non-Adversary Panel Procedures
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124.111 Applicability.

124.112 Relation to other Subparts.

124.113 Public notice of draft permits and public comment period.

124.114 Request for hearing.

124.115 Effect of denial of or absence of request for hearing.

124.116 Notice of hearing.

124.117 Request to participate in hearing.

124.118 Submission of written comments on draft permit.

124.119 Presiding Officer.

124.120 Panel hearing.

124.121 Opportunity for cross-examination.

124.122 Record for final permit.

124.123 Filing of brief, proposed findings of fact and conclusions of law and proposed modified permit.

124.124 Recommended decision.

124.125 Appeal from or review of recommended decision.

124.126 Final decision.

124.127 Final decision if there is no review.

124.128 Delegation of authority; time limitations.
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Appendix A to Part 124 -- Guide to Decisionmaking under Part 124.

Authority: Resource Conservation and Recovery Act, 42 U.S.C. 6901 et seq.; Safe Drinking Water Act, 42 U.S.C.
300(f) et seq.; Clean Water Act, 33 U.S.C. 1251 et seq.; and Clean Air Act, 42 U.S.C. 1857 et seq.

Subpart A -- General Program Requirements

§ 124.1 Purpose and scope.

(a) This Part contains EPA procedures for issuing, modifying, revoking and reissuing, or terminating all RCRA,
UIC, PSD and NPDES "permits" other than RCRA and UIC "emergency permits" (see §§ 270.61 and 144.34) and
RCRA "permits by rule" ( § 270.60). The latter kinds of permits are governed by Part 270. RCRA interim status and
UIC authorization by rule are not "permits" and are covered by specific provisions in Parts 144, Subpart C, and 270.
This Part also does not apply to permits issued, modified, revoked and reissued or terminated by the Corps of Engineers.
Those procedures are specified in 33 CFR Parts 320-327.

(b) Part 124 is organized into six subparts. Subpart A contains general procedural requirements applicable to all
permit programs covered by these regulations. Subparts B through F supplement these general provisions with
requirements that apply to only one or more of the programs. Subpart A describes the steps EPA will follow in
receiving permit applications, preparing draft permits, issuing public notice, inviting public comment and holding
public hearings on draft permits. Subpart A also covers assembling an administrative record, responding to comments,
issuing a final permit decision, and allowing for administrative appeal of the final permit decision. Subpart B is reserved
for specific procedural requirements for RCRA permits. There are none of these at present but they may be added in the
future. Subpart C contains definitions and specific procedural requirements for PSD permits. Subpart D applies to
NPDES permits until an evidentiary hearing begins, when Subpart E procedures take over for EPA-issued NPDES
permits and EPA-terminated RCRA permits. Subpart F, which is based on the "initial licensing" provisions of the
Administrative Procedure Act (APA), can be used instead of Subparts A through E in appropriate cases.

(c) Part 124 offers an opportunity for three kinds of hearings: a public hearing under Subpart A, an evidentiary
hearing under Subpart E, and a panel hearing under Subpart F. This chart describes when these hearings are available
for each of the five permit programs.

Hearings Available Under This Part

Programs Subpart

(A) (E) (F)

Public hearing Evidentiary hearing Panel hearing

RCRA On draft permit, at (1) Permit (1) At RA's discretion

Director's termination (RCRA in lieu of public

discretion or on section 3008) hearing ( §§ 124.12 and

request ( § 124.12). 124.11(a)(3)).

(2) With NPDES (2) When consolidated

evidentiary hearing with NPDES draft permit

( § 124.74(b)(2)). processed under Subpart

F ( § 124.111(a)(1)(i)).

UIC On draft permit, at With NPDES (1) At RA's discretion
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Director's evidentiary hearing in lieu of public

discretion or on ( § 124.74(b)(2)). hearing ( §§ 124.12 and

request ( § 124.12). 124.111(a)(3)).

(2) When consilidated

with NPDES draft permit processed
under Subpart F ( §
124.111(a)(1)(i)).

PSD On draft permit, at Not available When consolidated with

Director's ( § 124.71(c)). NPDES draft permit

discretion or on processed under Subpart

request ( § 124.12). F if RA determines that

CAA one year deadline will not be
violated.

NPDES (other On draft permit, at (1) On request to (1) At RA's discretion

than general Director's challenge any when first decision on

permit) discretion or on permit condition or permit or variance

request ( § 124.12). variance request ( § 124.111).

( § 124.74).

(2) At RA's (2) At RA's discretion

discretion for any when request for

301(h) request evidentiary hearing is

( § 124.64(b). granted under § 124.75

(a)(2) ( §§ 124.74(c)(8) and
124.111(a)(2)).

(3) At RA's discretion for any
301(h) request ( § 124.64(b)).

NPDES (general On draft permit, at Not available At RA's discretion in

permit Director's ( § 124.71(a). lieu of public hearing

discretion or on ( § 124.111(a)(3)).

request ( § 124.12).

404 On draft permit or Not available Not available

on application when ( § 124.71). ( § 124.111).

no draft permit, at

Director's discretion or on
request ( § 124.12).

(d) This Part is designed to allow permits for a given facility under two or more of the listed programs to be
processed separately or together at the choice of the Regional Administrator. This allows EPA to combine the
processing of permits only when appropriate, and not necessarily in all cases. The Regional Administrator may
consolidate permit processing when the permit applications are submitted, when draft permits are prepared, or when
final permit decisions are issued. This Part also allows consolidated permits to be subject to a single public hearing
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under § 124.12, a single evidentiary hearing under § 124.75, or a single non-adversary panel hearing under § 124.120.
Permit applicants may recommend whether or not their applications should be consolidated in any given case.

(e) Certain procedural requirements set forth in Part 124 must be adopted by States in order to gain EPA approval
to operate RCRA, UIC, NPDES, and 404 permit programs.These requirements are listed in §§ 123.25 (NPDES), 145.11
(UIC), 233,26 (404), and 271.14 (RCRA) and signaled by the following words at the end of the appropriate Part 124
section or paragraph heading: (applicable to State programs see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and
271.14 (RCRA)). Part 124 does not apply to PSD permits issued by an approved State.

(f) To coordinate decisionmaking when different permits will be issued by EPA and approved State programs, this
Part allows applications to be jointly processed, joint comment periods and hearings to be held, and final permits to be
issued on a cooperative basis whenever EPA and a State agree to take such steps in general or in individual cases. These
joint processing agreements may be provided in the Memorandum of Agreement developed under §§ 123.24 (NPDES),
145.24 (UIC), 233.24 (404), and 271.8 (RCRA).

§ 124.12 Definitions.

(a) In addition to the definitions given in §§ 122.2 and 123.2 (NPDES), 144.3 and 145,2 (UIC); 233.3 (404), and
270.2 and 271.2 (RCRA), the definitions listed below apply to this Part, except for PSD permits which are governed by
the definitions in § 124.41. Terms not defined in this section have the meaning given by the appropriate Act.

Administrator means the Administrator of the U.S. Environmental Protection Agency, or an authorized
representative.

Applicable standards and limitations (NPDES) means all State, interstate, and Federal standards and limitations to
which a "discharge" or a related activity in subject under the CWA, including "effluent limitations," water quality
standards, standards of performance, toxic effluent standards or prohibitions, "best management practices," and
pretreatment standards under Sections 301, 302, 303, 304, 306, 307, 308, 403, and 405 of CWA.

Application means the EPA standard national forms for applying for a permit, including any additions, revisions or
modifications to the forms; or forms approved by EPA for use in "approved States," including any approved
modifications or revisions. For RCRA, application also includes the information required by the Director under §
270.14-270.29 [contents of Part B of the RCRA application].

Appropriate Act and regulations means the Clean Water Act (CWA); the Solid Waste Disposal Act, as amended
by the Resource Conservation Recovery Act (RCRA); or Safe Drinking Water Act (SDWA), whichever is applicable;
and applicable regulations promulgated under those statutes. In the case of an "approved State program" appropriate Act
and regulations includes program requirements.

CWA means the Clean Water Act (formerly referred to as the Federal Water Pollution Control Act of Federal
Pollution Control Act Amendments of 1972) Pub. L. 92-500, as amended by Pub. L. 95-217 and Pub. L. 95-576; 33
U.S.C. 1251 et seq.

Director means the Regional Administrator or the State Director, as the context requires, or an authorized
representative. When there is no "approved State program," and there is an EPA administered program,
"Director"means the Regional Administrator. When there is an approved State program, "Director" normally means the
State Director. In some circumstances, however, EPA retains the authority to take certain actions even when there is an
approved State program. (For example, when EPA has issued an NPDES permits prior to the approval of a State
program, EPA may retain jurisdiction over that permit after program approval; see § 123.1) In such cases, the term
"Director means the Regional Administrator and not the State Director.

Draft permit means a document prepared under § 124.6 indicating the Director's tentative decision to issue or
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deny, modify, revoke and reissue, terminate, or reissue a "permit." A notice of intent to terminate a permit and a notice
of intent to deny a permit as discussed in § 124.5, are types of "draft permits." A denial of a request for modification,
revocation and reissuance or termination, as discussed in § 124.5, is not a "draft permit." A "proposal permit" is not a
"draft permit."

EPA ("EPA") means the United States "Environmental Protection Agency."

Facility or activity means any "HWM facility," UIC "injection well," NPDES "point source," or State 404 dredge
or fill activity, or any other facility or activity (including land or appurtenances thereto) that is subject to regulation
under the RCRA, UIC, NPDES, or 404 programs.

General Permit (NPDES and 404) means an NPDES or 404 "permit" authorizing a category of discharges under
the CWA within a geographical area. For NPDES, a general permit means a permit issued under § 122.28. For 404, a
general permit means a permit issued under § 233.37.

Interstate Agency means an agency of two or more States established by or under an agreement or compact
approved by the Congress, or any other agency of two or more States having substantial powers or duties pertaining to
the control of pollution as determined and approved by the Administrator under the "appropriate Act and regulations."

Major Facility means any RCRA, UIC, NPDES, or 404 "facility or activity" classified as such by the Regional
Administrator, or, in the case of "approved State programs," the Regional Administrator in conjunction with the State
Director.

NPDES means National Pollutant Discharge Elimination System.

Owner or Operator means owner or operator of any "facility or activity" subject to regulation under the
RCRA,UIC, NPDES, or 404 programs.

Permit means an authorization, license, or equivalent control document issued by EPA or an "approved State" to
implement the requirements of this Part and Parts 122, 123, 144, 145, 233, 270, and 271. "Permit" includes RCRA
"permit by rule" (Section 270.60), UIC area permit (Section 144.33), NPDES or 404 "general permit" (Sections 270.61,
144.34, and 233.38). Permit does not include RCRA interim status (Section 270.70), UIC authorization by rule (Section
144.21), or any permit which has not yet been the subject of final agency action, such as a "draft permit" or a "proposed
permit."

Person means an individual, association, partnership, corporation, municipality, State or Federal agency, or an
agency or employee thereof.

RCRA means the Solid Waste Disposal Act as amended by the Resource Conservation and Recovery Act of 1976
( Pub. L. 94-580, as amended by Pub. L. 95-609, 42 U.S.C. Section 6901 et seq).

Regional Administrator means the Regional Administrator of the appropriate Regional Office of the
Environmental Protection Agency or the authorized representative of the Regional Administrator.

Schedule of compliance means a schedule of remedial measures included in a "permit," including an enforceable
sequence of interim requirements (for example, actions, operations, or milestone events) leading to compliance with the
"appropriate Act and regulations."

SDWA means the Safe Drinking Water Act ( Pub. L. 95-523, as amended by Pub. L. 95-1900; 42 U.S.C. 300f et
seq).

Section 404 program or State 404 program or 404 means an "approved State program" to regulate the "discharge
of dredged material" and the "discharge of fill material" under Section 404 of the Clean Water Act in "State regulated
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waters."

Site means the land or water area where any "facility or activity" is physically located or conducted, including
adjacent land used in connection with the facility or activity.

State means any of the 50 states, the District of Columbia, Guam, the Commonwealth of Puerto Rico, the Virgin
Islands, American Samoa, the Trust Territory of the Pacific Islands (except in the case of RCRA), and the
Commonwealth Northern Mariana Islands (except in the case of CWA).

State Director means the chief administrative officer of any State or interstate agency operating an "approved
program," or the delegated representative of the state Director. If responsibility is divided among two or more State or
interstate agencies, "State Director" means the chief administrative officer of the State or interstate agency authorized to
perform the particular procedure or function to which reference is made.

UIC means the Underground Injection Control program under Part C of the Safe Drinking Water Act, including an
"approved program."

Variance (NPDES) means any mechanism or provision under section 301 or 316 of CWA or under 40 CFR Part
125, or in the applicable "effluent limitations guidelines" which allows modification to or waiver of the generally
applicable effluent limitation requirements or time deadlines of CWA. This includes provisions which allow the
establishment of alternative limitations based on fundamentally different factors or on sections 301(c), 301(g), 301(h),
301(i), or 316(a) of CWA.

(b) For the purposes of Part 124, the term "Director" means the State Director or Regional Administrator and is
used when the accompanying provision is required of EPA-administered programs and of State programs under §§
123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA). The term "Regional Administrator" is used when
the accompanying provision applies exclusively to EPA-issued permits and is not applicable to State programs under
these sections. While States are not required to implement these latter provisions, they are not precluded from doing so,
notwithstanding use of the term "Regional Administrator."

(c) The term "formal hearing" means any evidentiary hearing under Subpart E or any panel hearing under Subpart F
but does not mean a public hearing conducted under § 124.12.

§ 124.3 Application for a permit.

(a) Applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA). (1)
Any person who requires a permit under the RCRA, UIC, NPDES, or PSD programs shall complete, sign, and submit to
the Director an application for each permit required under §§ 270.1 (RCRA), 144.1 (UIC), 40 CFR 52.21 (PSD), and
122.1 (NPDES). Applications are not required for RCRA permits by rule ( § 270.60), underground injections authorized
by rule ( § 144.21-26), NPDES general permits ( § 122.28) and 404 general permits ( § 233.37).

(2) The Director shall not begin the processing of a permit until the applicant has fully complied with the
application requirements for that permit. See §§ 270.10, 270.13 (RCRA), 144.31 (UIC), 40 CFR 52.21 (PSD), and
122.21 (NPDES).

(3) Permit applications (except for PSD permits) must comply with the signature and certification requirements of
§§ 122.22 (NPDES), 144.32 (UIC), 233.6 (404), and 270.11 (RCRA).

(b) [Reserved.]

(c) The Regional Administrator shall review for completeness every application for an EPA-issued permit. Each
application for an EPA-issued permit submitted by a new HWM facility, a new UIC injection well, a major PSD
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stationary source or major PSD modification, or an NPDES new source or NPDES new discharger should be reviewed
for completeness by the Regional Administrator within 30 days of its receipt. Each application for an EPA-issued
permit submitted by an existing HWM facility (both Parts A and B of the application), existing injection well or existing
NPDES source should be reviewed for completeness within 60 days of receipt. Upon completing the review, the
Regional Administrator shall notify the applicant in writing whether the application is complete. If the application is
incomplete, the Regional Administrator shall list the information necessary to make the application complete. When the
application is for an existing HWM facility, an existing UIC injection well or an existing NPDES source, the Regional
Administrator shall specify in the notice of deficiency a date for submitting the necessary information. The Regional
Administrator shall notify the applicant that the application is complete upon receiving this information. After the
application is completed, the Regional Administrator may request additional information from an applicant but only
when necessary to clarify, modify, or supplement previously submitted material. Requests for such additional
information will not render an application incomplete.

(d) If an applicant fails or refuses to correct deficiencies in the application, the permit may be denied and
appropriate enforcement actions may be taken under the applicable statutory provision including RCRA section 3008,
SDWA sections 1423 and 1424, CAA section 167, and CWA sections 308, 309, 402(h), and 402(k).

(e) If the Regional Administrator decides that a site visit is necessary for any reason in conjunction with the
processing of an application, he or she shall notify the applicant and a date shall be scheduled.

(f) The effective date of an application is the date on which the Regional Administrator notifies the applicant that
the application is complete as provided in paragraph (c) of this section.

(g) For each application from a major new HWM facility, major new UIC injection well, major NPDES new
source, or major NPDES new discharger, the Regional Administrator shall, no later than the effective date of the
application, prepare and mail to the applicant a project decision schedule. (This paragraph does not apply to PSD
permits.) The schedule shall specify target dates by which the Regional Administrator intends to:

(1) Prepare a draft permit;

(2) Give public notice;

(3) Complete the public comment period, including any public hearing;

(4) Issue a final permit; and

(5) In the case of an NPDES permit, complete any formal proceedings under Subparts E or F.

§ 124.4 Consolidation of permit processing.

(a)(1) Whenever a facility or activity requires a permit under more than one statute covered by these regulations,
processing of two or more applications for those permits may be consolidated. The first step in consolidation is to
prepare each draft permit at the same time.

(2) Whenever draft permits are prepared at the same time, the statements of basis (required under § 124.7 for
EPA-issued permits only) or fact sheets ( § 124.8), administrative records (required under § 124.9 for EPA-issued
permits only), public comment periods ( § 124.10), and any public hearings ( § 124.12) on those permits should also be
consolidated. The final permits may be issued together. They need not be issued together if in the judgment of the
Regional Administrator or State Director(s), joint processing would result in unreasonable delay in the issuance of one
or more permits.

(b) Whenever an existing facility or activity requires additional permits under one or more of the statutes covered
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by these regulations, the permitting authority may coordinate the expiration date(s) of the new permit(s) with the
expiration date(s) of the existing permit(s) so that all permits expire simultaneously. Processing of the subsequent
applications for renewal permits may then be consolidated.

(c) Processing of permit applications under paragraph (a) or (b) of this section may be consolidated as follows:

(1) The Director may consolidate permit processing at his or her discretion whenever a facility or activity requires
all permits either from EPA or from an approved State.

(2) The Regional Administrator and the State Director(s) may agree to consolidate draft permits whenever a facility
or activity requires permits from both EPA and an approved State.

(3) Permit applicants may recommend whether or not the processing of their applications should be consolidated.

(d) Whenever permit processing is consolidated and the Regional Administrator invokes the "initial licensing"
provisions of Subpart F for an NPDES, RCRA, or UIC permit, any permit(s) with which that NPDES, RCRA or UIC
permit was consolidated shall likewise be processed under Subpart F.

(e) Except with the written consent of the permit applicant, the Regional Administrator shall not consolidate
processing a PSD permit with any other permit under paragraphs (a) or (b) of this section or process a PSD permit under
Subpart F as provided in paragraph (d) of this section when to do so would delay issuance of the PSD permit more than
one year from the effective date of the application under § 124.3(f).

§ 124.5 Modification, revocation and reissuance, or termination of permits.

(a) (Applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA)).
Permits (other than PSD permits) may be modified, revoked and reissued, or terminated either at the request of any
interested person (including the permittee) or upon the Director's initiative. However, permits may only be modified,
revoked and reissued, or terminated for the reasons specified in §§ 122.62 or 122.64 (NPDES), 144.39 or 144.40 (UIC),
233.14 or 233.15 (404), and 270.41 or 270.43 (RCRA). All requests shall be in writing and shall contain facts or reasons
supporting the request.

(b) If the Director decides the request is not justified, he or she shall send the requester a brief written response
giving a reason for the decision. Denials of requests for modification, revocation and reissuance, or termination are not
subject to public notice, comment, or hearings. Denials by the Regional Administrator may be informally appealed to
the Administrator by a letter briefly setting forth the relevant facts. The Administrator may direct the Regional
Administrator to begin modification, revocation and reissuance, or termination proceedings under paragraph (c) of this
section. The appeal shall be considered denied if the Administrator takes no action on the letter within 60 days after
receiving it. This informal appeal is, under 5 U.S.C. § 704, a prerequisite to seeking judicial review of EPA action in
denying a request for modification, revocation and reissuance, or termination.

(c) (Applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA)). (1) If
the Director tentatively decides to modify or revoke and reissue a permit under §§ 122.62 (NPDES), 144.39 (UIC),
233.14 (404), or 270.41 (RCRA), he or she shall prepare a draft permit under § 124.6 incorporating the proposed
changes. The Director may request additional information and, in the case of a modified permit, may require the
submission of an updated application. In the case of revoked and reissued permits, the Director shall require the
submission of a new application.

(2) In a permit modification under this section, only those conditions to be modified shall be reopened when a new
draft permit is prepared. All other aspects of the existing permit shall remain in effect for the duration of the unmodified
permit. When a permit is revoked and reissued under this section, the entire permit is reopened just as if the permit had
expired and was being reissued. During any revocation and reissuance proceeding the permittee shall comply with all
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conditions of the existing permit until a new final permit is reissued.

(3) "Minor modifications" as defined in Sections 122.63 (NPDES), 144.41 (UIC), 233.16 (404), and 270.42
(RCRA) are not subject to the requirements of this section.

(d) (Applicable to State programs, see Sections 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA)).
If the Director tentatively decides to terminate a permit under Sections 122.64 (NPDES), 144.40 (UIC), 233.15 (404),
or 270.43 (RCRA), he or she shall issue a notice of intent to terminate. A notice of intent to terminate is a type of draft
permit which follows the same procedures as any draft permit prepared under Section 124.6. In the case of EPA-issued
permits, a notice of intent to terminate shall not be issued if the Regional Administrator and the permittee agree to
termination in the course of transferring permit responsibility to an approved State under Sections 123.24(b)(1)
(NPDES), 145.24(b)(1) (UIC), or 271.8(b)(6) (RCRA).

(e) When EPA is the permitting authority, all draft permits (including notices of intent to terminate) prepared under
this section shall be based on the administrative record as defined in Section 124.9.

(f) (Applicable to State programs, see Section 233.26 (404)). Any request by the permittee for modification to an
existing 404 permit (other than a request for a minor modification as defined in Section 233.16 (404)) shall be treated
as a permit application and shall be processed in accordance with all requirements of Section 124.3.

(g)(1) (Reserved for PSD Modification Provisions)

(2) PSD permits may be terminated only by rescission under § 52.21(w) or by automatic expiration under §
52.21(r). Applications for rescission shall be precessed under § 52.21(w) and are not subject to this Part.

§ 124.6 Draft permits.

(a) (Applicable to State programs, see Sections 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA).)
Once an application is complete, the Director shall tentatively decide whether to prepare a draft permit (except in the
case of State section 404 permits for which no draft permit is required under Section 233.39) or to deny the application.

(b) If the Director tentatively decides to deny the permit application, he or she shall issue a notice of intent to deny.
A notice of intent to deny the permit application is a type of draft permit which follows the same procedures as any draft
permit prepared under this section. See Section 124.6(e). If the Director's final decision (Section 124.15) is that the
tentative decision to deny the permit application was incorrect, he or she shall withdraw the notice of intent to deny and
proceed to prepare a draft permit under paragraph (d) of this section.

(c) (Applicable to State programs, see Sections 123.25 (NPDES) and 233.26 (404).) If the Director tentatively
decides to issue an NPDES or 404 general permit, he or she shall prepare a draft general permit under paragraph (d) of
this section.

(d) (Applicable to State programs, see Sections 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA).)
If the Director decides to prepare a draft permit, he or she shall prepare a draft permit that contains the following
information:

(1) All conditions under Sections 122.41 and 122.43 (NPDES), 144.51 and 144.42 (UIC, 233.7 and 233.8 (404, or
270.30 and 270.32 (RCRA) (except for PSD permits)));

(2) All compliance schedules under Section 122.47 (NPDES), 144.53 (UIC), 233.10 (404), or 270.33 (RCRA)
(except for PSD permits);

(3) All monitoring requirements under Section 122.48 (NPDES), 144.54 (UIC), 233.11 (404), or 270.31 (RCRA)
(except for PSD permits); and
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(4) For:

(i) RCRA permits, standards for treatment, storage, and/or disposal and other permit conditions under Section
270.30;

(ii) UIC permits, permit conditions under Section 144.52;

(iii) PSD permits, permit conditions under 40 CFR Section 52.21;

(iv) 404 permits, permit conditions under Sections 233.7 and 233.8;

(v) NPDES permits, effluent limitations, standards, prohibitions and conditions under Section 122.41 and 122.42,
including when applicable any conditions certified by a State agency under Section 124.55, and all variances that are to
be included under Section 124.63.

(e) (Applicable to State programs, see Sections 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA).)
All draft permits prepared by EPA under this section shall be accompanied by a statement of basis (Section 124.7) or
fact sheet (Section 124.8), and shall be based on the administrative record (Section 124.9), publicly noticed (Section
124.10) and made available for public comment (Section 124.11). The Regional Administrator shall give notice of
opportunity for a public hearing (Section 124.12), issue a final decision (Section 124.15) and respond to comments
(Section 124.17). For RCRA, UIC or PSD permits, an appeal may be taken under Section 124.19 and, for NPDES
permits, an appeal may be taken under Section 124.74.

Draft permits prepared by a State shall be accompanied by a fact sheet if required under § 124.8.

§ 124.7 Statement of basis.

EPA shall prepare a statement of basis for every draft permit for which a fact sheet under § 124.8 is not prepared.
The statement of basis shall briefly describe the derivation of the conditions of the draft permit and the reasons for them
or, in the case of notices of intent to deny or terminate, reasons supporting the tentative decision. The statement of basis
shall be sent to the applicant and, on request, to any other person.

§ 124.8 Fact sheet.

(Applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA).)

(a) A fact sheet shall be prepared for every draft permit for a major HWM, UIC, 404, or NPDES facility or activity,
for every 404 and NPDES general permit ( §§ 233.37 and 122.28), for every NPDES draft permit that incorporates a
variance or requires an explanation under § 124.56(b), and for every draft permit which the Director finds is the subject
of widespread public interest or raises major issues. The fact sheet shall briefly set forth the principal facts and the
significant factual, legal, methodological and policy questions considered in preparing the draft permit. The Director
shall send this fact sheet to the applicant and, on request, to any other person.

(b) The fact sheet shall include, when applicable:

(1) A brief description of the type of facility or activity which is the subject of the draft permit;

(2) The type and quantity of wastes, fluids, or pollutants which are proposed to be or are being treated, stored,
disposed of, injected, emitted, or discharged.

(3) For a PSD permit, the degree of increment consumption expected to result from operation of the facility or
activity.
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(4) A brief summary of the basis for the draft permit conditions including references to applicable statutory or
regulatory provisions and appropriate supporting references to the administrative record required by § 124.9 (for
EPA-issued permits);

(5) Reasons why any requested variances or alternatives to required standards do or do not appear justified;

(6) A description of the procedures for reaching a final decision on the draft permit including:

(i) The beginning and ending dates of the comment period under § 124.10 and the address where comments will be
received;

(ii) Procedures for requesting a hearing and the nature of that hearing; and

(iii) Any other procedures by which the public may participate in the final decision.

(7) Name and telephone number of a person to contact for additional information.

(8) For NPDES permits, provisions satisfying the requirements of § 124.56.

§ 124.9 Administrative record for draft permits when EPA is the permitting authority.

(a) The provisions of a draft permit prepared by EPA under § 124.6 shall be based on the administrative record
defined in this section.

(b) For preparing a draft permit under § 124.6, the record shall consist of:

(1) The application, if required, and any supporting data furnished by the applicant;

(2) The draft permit or notice of intent to deny the application or to terminate the permit;

(3) The statement of basis ( § 124.7) or fact sheet ( § 124.8);

(4) All documents cited in the statement of basis or fact sheet; and

(5) Other documents contained in the supporting file for the draft permit.

(6) For NPDES new source draft permits only, any environmental assessment, environmental impact statement
(EIS), finding of no significant impact, or environmental information document and any supplement to an EIS that may
have been prepared. NPDES permits other than permits to new sources as well as all RCRA, UIC and PSD permits are
not subject to the environmental impact statement provisions of section 102(2)(C) of the National Environmental Policy
Act, 42 U.S.C. 4321.

(c) Material readily available at the issuing Regional Office or published material that is generally available, and
that is included in the administrative record under paragraphs (b) and (c) of this section, need not be physically included
with the rest of the record as long as it is specifically referred to in the statement of basis or the fact sheet.

(d) This section applies to all draft permits when public notice was given after the effective date of these
regulations.

§ 124.10 Public notice of permit actions and public comment period.

(a) Scope. (1) The Director shall given public notice that the following sections have occurred:

(i) A permit application has been tentatively denied under Section 124.6(b);
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(ii) (Applicable to State programs, see Sections 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14
(RCRA)). A draft permit has been prepared under Section 124.6(d);

(iii) (Applicable to State programs, see Sections 123.25 (NPDES), 145.11 (UIC), 233.26 (404) and 271.14
(RCRA)). A hearing has been scheduled under Section 124.12, Subpart E, or Subpart F;

(iv) An appeal has been granted under Section 124.19(c);

(v) (Applicable to State programs, see Section 233.26 (404)). A State section 404 application has been received in
cases when no draft permit will be prepared (see Section 233.39); or

(vi) An NPDES new source determination has been made under Section 122.29.

(2) No public notice is required when a request for permit modification, revocation and reissuance, or termination is
denied under Section 124.5(b). Written notice of that denial shall be given to the requester and to the permittee.

(3) Public notices may describe more than one permit or permit actions.

(b) Timing (applicable to State programs, see Sections 123.25 (NPDES), 145.11 (UIC), 233.26 (404, and 271.14
(RCRA)). (1) Public notice of the preparation of a draft permit (including a notice of intent to deny a permit application)
required under paragraph (a) of this section shall allow at least 30 days for public comment. For RCRA permits only,
public notice shall allow at least 45 days for public comment. For EPA-issued permits, if the Regional Administrator
determines under 40 CFR Part 6, Subpart F that an Environmental Impact Statement (EIS) shall be prepared for an
NPDES new source, public notice of the draft permit shall not be given until after a draft EIS is issued.

(2) Public notice of a public hearing shall be given at least 30 days before the hearing. (Public notice of the hearing
may be given at the same time as public notice of the draft permit and the two notices may be combined.)

(c) Methods (applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14
(RCRA)). Public notice of activities described in paragraph (a)(1) of this section shall be given by the following
methods:

(1) By mailing a copy of a notice to the following persons (any person otherwise entitled to receive notice under
this paragraph may waive his or her rights to receive notice for any classes and categories of permits);

(i) The applicant (except for NPDES and 404 general permits when there is no applicant);

(ii) Any other agency which the Director knows has issued or is required to issue a RCRA, UIC, PSD, NPDES or
404 permit for the same facility or activity (including EPA when the draft permit is prepared by the State);

(iii) Federal and State agencies with jurisdiction over fish, shellfish, and wildlife resources and over coastal zone
management plans, the Advisory Council on Historic Preservation, State Historic Preservation Officers, and other
appropriate government authorities, including any affected States;

(iv) For NPDES and 404 permits only, any State agency responsible for plan development under CWA section
208(b)(2), 208(b)(4) or 303(e) and the U.S. Army Corps of Engineers, the U.S. Fish and Wildlife Service and the
National Marine Fisheries Service;

(v) For NPDES permits only, any user identified in the permit application of a privately owned treatment works;

(vi) For 404 permits only, any reasonably ascertainable owner of property adjacent to the regulated facility or
activity and the Regional Director of the Federal Aviation Administration if the discharge involves the construction of
structures which may affect aircraft operations or for purposes associated with seaplane operations;

Page 115
48 FR 14146



(vii) For PSD permits only, affected State and local air pollution control agencies, the chief executives of the city
and county where the major stationary source or major modification would be located, any comprehensive regional land
use planning agency and any State, Federal Land Manager, or Indian Governing Body whose lands may be affected by
emissions from the regulated activity;

(viii) Persons on a mailing list developed by:

(A) Including those who request in writing to be on the list;

(B) Soliciting persons for "area lists" from participants in past permit proceedings in that area; and

(C) Notifying the public of the opportunity to be put on the mailing list through periodic publication in the public
press and in such publications as Regional and State funded newsletters, environmental bulletins, or State law journals.
(The Director may update the mailing list from time to time by requesting written indication of continued interest from
those listed. The Director may delete from the list the name of any person who fails to respond to such a request.)

(2) For major permits and NPDES and 404 general permits, publication of a notice in a daily or weekly newspaper
within the area affected by the facility or activity; and for EPA-issued NPDES general permits, in the Federal Register;

[Note. -- The Director is encouraged to provide as much notice as possible of the NPDES or 404 draft general
permit to the facilities or activities to be covered by the general permit.]

(3) When the program is being administered by an approved State, in a manner constituting legal notice to the
public under State law; and

(4) Any other method reasonably calculated to give actual notice of the action in question to the persons potentially
affected by it, including press releases or any other forum or medium to elicit public participation.

(d) Contents (applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14
(RCRA)). (1) All public notices. All public notices issued under this Part shall contain the following minimum
information:

(i) Name and address of the office processing the permit action for which notice is being given;

(ii) Name and address of the permittee or permit applicant and, if different, of the facility or activity regulated by
the permit, except in the case of NPDES and 404 draft general permits under §§ 122.28 and 233.37;

(iii) a brief description of the business conducted at the facility or activity described in the permit application or the
draft permit, for NPDES or 404 general permits when there is no application.

(iv) Name, address and telephone number of a person from whom interested persons may obtain further
information, including copies of the draft permit or draft general permit, as the case may be, statement of basis or fact
sheet, and the application; and

(v) A brief description of the comment procedures required by §§ 124.11 and 124.12 and the time and place of any
hearing that will be held, including a statement of procedures to request a hearing (unless a hearing has already been
scheduled) and other procedures by which the public may participate in the final permit decision.

(vi) For EPA-issued permits, the location of the administrative record required by § 124.9, the times at which the
record will be open for public inspection, and a statement that all data submitted by the applicant is available as part of
the administrative record.

(vii) For NPDES permits only, a general description of the location of each existing or proposed discharge point
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and the name of the receiving water. For draft general permits, this requirement will be satisfied by a map or description
of the permit area. For EPA-issued NPDES permits only, if the discharge is from a new source, a statement as to
whether an environmental impact statement will be or has been prepared.

(viii) For 404 permits only,

(A) The purpose of the proposed activity (including, in the case of fill material, activities intended to be conducted
on the fill), a description of the type, composition, and quantity of materials to be discharged and means of conveyance;
and any proposed conditions and limitations on the discharge;

(B) The name and water quality standards classification, if applicable, of the receiving waters into which the
discharge is proposed, and a general discription of the site of each proposed discharge and the portions of the site and
the discharges which are within State regulated waters;

(C) A description of the anticipated environmental effects of activities conducted under the permit;

(D) References to applicable statutory or regulatory authority; and

(E) Any other available information which may assist the public in evaluating the likely impact of the proposed
activity upon the integrity of the receiving water.

(ix) Any additional information considered necessary or proper.

(2) Public notices for hearings. In addition to the general public notice described in paragraph (d)(1) of this
section, the public notice of a hearing under § 124.12, Subpart E, or Subpart F shall contain the following information:

(i) Reference to the date of previous public notices relating to the permit;

(ii) Date, time, and place of the hearing;

(iii) A brief description of the nature and purpose of the hearing, including the applicable rules and procedures; and

(iv) For 404 permits only, a summary of major issues raised to date during the public comment period.

(e) (Applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA)). In
addition to the general public notice described in paragraph (d)(1) of this section, all persons identified in paragraphs
(c)(1) (i), (ii), (iii), and (iv) of this section shall be mailed a copy of the fact sheet or statement of basis (for EPA-issued
permits), the permit application (if any) and the draft permit (if any).

§ 124.11 Public comments and requests for public hearings.

(Applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA).)

During the public comment period provided under § 124.10, any interested person may submit written comments
on the draft permit or the permit application for 404 permits when no draft permit is required (see § 233.39) and may
request a public hearing, if no hearing has already been scheduled. A request for a public hearing shall be in writing and
shall state the nature of the issues proposed to be raised in the hearing. All comments shall be considered in making the
final decision and shall be answered as provided in § 124.17.

§ 124.12 Public hearings.

(a) (Applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA).) (1)
The Director shall hold a public hearing whenever he or she finds, on the basis of requests, a significant degree of public
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interest in a draft permit(s);

(2) The Director may also hold a public hearing at his or her discretion, whenever for instance, such a hearing
might clarify one or more issues involved in the permit decision;

(3) For RCRA permits only, (i) the Director shall hold a public hearing whenever he or she receives written notice
of opposition to a draft permit and a request for a hearing within 45 days of public notice under § 124.10(b)(1); (ii)
whenever possible the Director shall schedule a hearing under this section at a location convenient to the nearest
population center to the proposed facility;

(4) Public notice of the hearing shall be given as specified in § 124.10.

(b) Whenever a public hearing will be held and EPA is the permitting authoriy, the Regional Administrator shall
designate a Presiding Officer for the hearing who shall be responsible for its scheduling and orderly conduct.

(c) Any person may submit oral or written statements and data concerning the draft permit. Reasonable limits may
be set upon the time allowed for oral statements, and the submission of statements in writing may be required. The
public comment period under § 124.10 shall automatically be extended to the close of any public hearing under this
section. The hearing officer may also extend the comment period by so stating at the hearing.

(d) A tape recording or written transcript of the hearing shall be made available to the public.

(e) At his or her discretion, the Regional Administrator may specify that RCRA and UIC permits be processed
under the procedures in Subpart F.

§ 124.13 Obligation to raise issues and provide information during the public comment period.

All persons, including applicants, who believe any condition of a draft permit is inappropriate or that the Director's
tentative decision to deny an application, terminate a permit, or prepare a draft permit is inappropriate, must raise all
reasonably ascertainable issues and submit all reasonably available arguments and factual grounds supporting their
position, including all supporting material, by the close of the public comment period (including any public hearing)
under § 124.10. All supporting materials shall be included in full and may not be incorporated by reference, unless they
are already part of the administrative record in the same proceeding, or consist of State or Federal statutes and
regulations, EPA documents of general applicability, or other generally available reference materials. Commenters shall
make supporting material not already included in the administrative record available to EPA as directed by the Regional
Administrator. (A comment period longer than 30 days will often be necessary in complicated proceedings to give
commenters a reasonable opportunity to comply with the requirements of this section. Commenters may request longer
comment periods and they should be freely established under § 124.10 to the extent they appear necessary.)

§ 124.14 Reopening of the public comment period.

(a) If any data information or arguments submitted during the public comment period, including information or
arguments required under § 124.13, appear to raise substantial new questions concerning a permit, the Regional
Administrator may take one or more of the following actions:

(1) Prepare a new draft permit, appropriately modified, under § 124.6;

(2) Prepare a revised statement of basis under § 124.7, a fact sheet or revised fact sheet under § 124.8 and reopen
the comment period under § 124.14; or

(3) Reopen or extend the comment period under § 124.10 to give interested persons an opportunity to comment on
the information or arguments submitted.
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(b) Comments filed during the reopened comment period shall be limited to the substantial new questions that
caused its reopening. The public notice under § 124.10 shall define the scope of the reopening.

(c) For RCRA, UIC, or NPDES permits, the Regional Administrator may also, in the circumstances described
above, elect to hold further proceedings under Subpart F. This decision may be combined with any of the actions
enumerated in paragraph (a) of this section.

(d) Public notice of any of the above actions shall be issued under § 124.10.

§ 124.15 Issuance and effective date of permit.

(a) After the close of the public comment period under § 124.10 on a draft permit, the Regional Administrator shall
issue a final permit decision. The Regional Administrator shall notify the applicant and each person who has submitted
written comments or requested notice of the final permit decision. This notice shall include reference to the procedures
for appealing a decision on a RCRA, UIC, or PSD permit or for contesting a decision on an NPDES permit or a decision
to terminate a RCRA permit. For the purposes of this section, a final permit decision means a final decision to issue,
deny, modify, revoke and reissue, or terminate a permit.

(b) A final permit decision shall become effective 30 days after the service of notice of the decision under
paragraph (a) of this section, unless:

(1) A later effective date is specified in the decision; or

(2) Review is requested under § 124.19 (RCRA, UIC, and PSD permits) or an evidentiary hearing is requested
under § 124.74 (NPDES permit and RCRA permit terminations); or

(3) No comments requested a change in the draft permit, in which case the permit shall become effective
immediately upon issuance.

§ 124.16 Stays of contested permits conditions.

(a) Stays. (1) If a request for review of a RCRA or UIC permit under § 124.19 or an NPDES permit under § 124.74
or § 124.114 is granted or if conditions of a RCRA or UIC permit are consolidated for reconsideration in an evidentiary
hearing on an NPDES permit under §§ 124.74, 124.82 or 124.114, the effect of the contested permit conditions shall be
stayed and shall not be subject to judicial review pending final agency action. (No stay of a PSD permit is available
under this section.) If the permit involves a new facility or new injection well, new source, new discharger or a
recommencing discharger, the applicant shall be without a permit for the proposed new facility, injection well, source or
discharger pending final agency action. See also § 124.60.

(2) Uncontested conditions which are not serverable from those contested shall be stayed together with the
contested conditions. Stayed provisions of permits for existing facilities, injection wells, and sources shall be identified
by the Regional Administrator. All other provisions of the permit for the existing facility, injection well, or source shall
remain fully effective and enforceable.

(b) Stays based on cross effects. (1) A stay may be granted based on the grounds that an appeal to the
Administrator under § 124.19 of one permit may result in changes to another EPA-issued permit only when each of the
permits involved has been appealed to the Administrator and he or she has accepted each appeal.

(2) No stay of an EPA-issued RCRA, UIC, or NPDES permit shall be granted based on the staying of any
State-issued permit except at the discretion of the Regional Administrator and only upon written request from the State
Director.

(c) Any facility or activity holding an existing permit must:
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(1) Comply with the conditions of that permit during any modification or revocation and reissuance proceeding
under § 124.5; and

(2) To the extent conditions of any new permit are stayed under this section, comply with the conditions of the
existing permit which correspond to the stayed conditions, unless compliance with the existing conditions would be
technologically incompatible with compliance with other conditions of the new permit which have not been stayed.

§ 124.17 Response to comments.

(a) (Applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA).) At
the time that any final permit decision is issued under § 124.15, the Director shall issue a response to comments. States
are only required to issue a response to comments when a final permit is issued. This response shall:

(1) Specify which provisions, if any, of the draft permit have been changed in the final permit decision, and the
reasons for the change; and

(2) Briefly describe and respond to all significant comments on the draft permit or the permit application (for
section 404 permits only) raised during the public comment period, or during any hearing.

(b) For EPA-issued permits, any documents cited in the response to comments shall be included in the
administrative record for the final permit decision as defined in § 124.18. If new points are raised or new material
supplied during the public comment period, EPA may document its response to those matters by adding new materials
to the administrative record.

(c) (Applicable to State programs, see §§ 123.25 (NPDES), 145.11 (UIC), 233.26 (404), and 271.14 (RCRA).) The
response to comments shall be available to the public.

§ 124.18 Administrative record for final permit when EPA is the permitting authority.

(a) The Regional Administrator shall base final permit decisions under § 124.15 on the administrative record
defined in this section.

(b) The administrative record for any final permit shall consist of the administrative record for the draft permit and:

(1) All comments received during the public comment period provided under § 124.10 (including any extension or
reopening under § 124.14);

(2) The tape or transcript of any hearing(s) held under § 124.12;

(3) Any written materials submitted at such a hearing;

(4) The response to comments required by § 124.17 and any new material placed in the record under that section;

(5) For NPDES new source permits only, final environmental impact statement and any supplement to the final
EIS;

(6) Other documents contained in the supporting file for the permit; and

(7) The final permit.

(c) The additional documents required under paragraph (b) of this section should be added to the record as soon as
possible after their receipt or publication by the Agency. The record shall be complete on the date the final permit is
issued.
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(d) This section applies to all final RCRA, UIC, PSD, and NPDES permits when the draft permit was subject to the
administrative record requirements of § 124.9 and to all NPDES permits when the draft permit was included in a public
notice after October 12, 1979.

(e) Material readily available at the issuing Regional Office, or published materials which are generally available
and which are included in the administrative record under the standards of this section or of § 124.17 ("Response to
comments"), need not be physically included in the same file as the rest of the record as long as it is specifically referred
to in the statement of basis or fact sheet or in the response to comments.

§ 124.19 Appeal of RCRA, UIC, and PSD permits.

(a) Within 30 days after a RCRA, UIC, or PSD final permit decision has been issued under § 124.15, any person
who filed comments on that draft permit or participated in the public hearing may petition the Administrator to review
any condition of the permit decision. Any person who failed to file comments or failed to participate in the public
hearing on the draft permit may petition for administrative review only to the extent of the changes from the draft to the
final permit decision. The 30-day period within which a person may request review under this section begins with the
service of notice of the Regional Administrator's action unless a later date is specified in that notice. The petition shall
include a statement of the reasons supporting that review, including a demonstration that any issues being raised were
raised during the public comment period (including any public hearing) to the extent required by these regulations and
when appropriate, a showing that the condition in question is based on:

(1) A finding of fact or conclusion of law which is clearly erroneous, or

(2) An exercise of discretion or an important policy consideration which the Administrator should, in his or her
discretion, review.

(b) The Administrator may also decide on his or her initiative to review any condition of any RCRA, UIC, or PSD
permit issued under this Part. The Administrator must act under this paragraph within 30 days of the service date of
notice of the Regional Administrator's action.

(c) Within a reasonable time following the filing of the petition for review, the Administrator shall issue an order
either granting or denying the petition for review. To the extent review is denied, the conditions of the final permit
decision become final agency action. Public notice of any grant of review by the Administrator under paragraph (a) or
(b) of this section shall be given as provided in § 124.10. Public notice shall set forth a briefing schedule for the appeal
and shall state that any interested person may file an amicus brief. Notice of denial of review shall be sent only to the
person(s) requesting review.

(d) The Administrator may defer consideration of an appeal of a RCRA or UIC permit under this section until the
completion of formal proceedings under Subpart E or F relating to an NPDES permit issued to the same facility or
activity upon concluding that:

(1) The NPDES permit is likely to raise issues relevant to a decision of the RCRA or UIC appeals;

(2) The NPDES permit is likely to be appealed; and

(3) Either: (i) The interests of both the facility or activity and the public are not likely to be materially adversely
affected by the deferral; or

(ii) Any adverse effect is outweighed by the benefits likely to result from a consolidated decision on appeal.

(e) A petition to the Administrator under paragraph (a) of this section is, under 5 U.S.C. § 704, a prerequisite to the
seeking of judicial review of the final agency action.
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(f)(1) For purposes of judicial review under the appropriate Act, final agency action occurs when a final RCRA,
UIC, or PSD permit is issued or denied by EPA and agency review procedures are exhausted. A final permit decision
shall be issued by the Regional Administrator: (i) When the Administrator issues notice to the parties that review has
been denied; (ii) when the Administrator issues a decision on the merits of the appeal and the decision does not include
a remand of the proceedings; or (iii) upon the completion of remand proceedings if the proceedings are remanded,
unless the Administrator's remand order specifically provides that appeal of the remand decision will be required to
exhaust administrative remedies.

(2) Notice of any final agency action regarding a PSD permit shall promptly be published in the Federal Register.

§ 124.20 Computation of time.

(a) Any time period scheduled to begin on the occurrence of an act or event shall begin on the day after the act or
event.

(b) Any time period scheduled to begin before the occurrence of an act or event shall be computed so that the
period ends on the day before the act or event.

(c) If the final day of any time period falls on a weekend or legal holiday, the time period shall be extended to the
next working day.

(d) Whenever a party or interested person has the right or is required to act within a prescribed period after the
service of notice or other paper upon him or her by mail, 3 days shall be added to the prescribed time.

§ 124.21 Effective date of Part 124.

(a) Except for paragraph (b) and (c) of this section, Part 124 will become effective July 18, 1980. Because this
effective date will precede the processing of any RCRA or UIC permits, Part 124 will apply in its entirety to all RCRA
and UIC permits.

(b) All provisions of Part 124 pertaining to the RCRA program will become effective on November 19, 1980.

(c) All provisions of Part 124 pertaining to the UIC program will become effective July 18, 1980, but shall not be
implemented until the effective date of 40 CFR Part 146.

(d) This Part does not significantly change the way in which NPDES permits are processed. Since October 12,
1979, NPDES permits have been the subject to almost identical requirements in the revised NPDES regulations which
were promulgated on June 7, 1979. See 44 FR 32948. To the extent this Part changes the revised NPDES permit
regulations, those changes will take effect as to all permit proceedings in progress on July 3, 1980.

(e) This part also does not significantly change the way in which PSD permits are processed. For the most part,
these regulations will also apply to PSD proceedings in progress on July 18, 1980. However, because it would be
disruptive to require retroactively a formal administrative record for PSD permits issued without one, §§ 124.9 and
124.18 will apply to PSD permits for which draft permits were prepared after the effective date of these regulations.

Subpart B -- Specific Procedures Applicable to RCRA Permits -- [Reserved]

Subpart C -- Specific Procedures Applicable to PSD Permits

§ 124.41 Definitions applicable to PSD permits.

Whenever PSD permits are processed under this Part, the following terms shall have the following meanings:
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"Administrator," "EPA," and "Regional Administrator" shall have the meanings set forth in § 124.2, except when
EPA has delegated authority to administer those regulations to another agency under the applicable subsection of 40
CFR § 52.21, the term "EPA" shall mean the delegate agency and the term "Regional Administrator" shall mean the
chief administrative officer of the delegate agency.

"Application" means an application for a PSD permit.

"Appropriate Act and Regulations" means the Clean Air Act and applicable regulations promulgated under it.

"Approved program" means a State implementation plan providing for issuance of PSD permits which has been
approved by EPA under the Clean Air Act and 40 CFR Part 51. An "approved State" is one administering an "approved
program." "State Director" as used in § 124.4 means the person(s) responsible for issuing PSD permits under an
approved program, or that person's delegated representative.

"Construction" has the meaning given in 40 CFR 52.21.

"Director" means the Regional Administrator.

"Draft permit" shall have the meaning set forth in § 124.2.

"Facility or activity" means a "major PSD stationary source" or "major PSD modification."

"Federal Land Manager" has the meaning given in 40 CFR 52.21.

"Indian Governing Body" has the meaning given in 40 CFR 52.21.

"Major PSD modification" means a "major modification" as defined in 40 CFR 52.21.

"Major PSD stationary source" means a "major stationary source" as defined in 40 CFR 52.21(b)(1).

"Owner or operator" means the owner or operator of any facility or activity subject to regulation under 40 CFR
52.21 or by an approved State.

"Permit" or "PSD permit" means a permit issued under 40 CFR 52.21 or by an approved State.

"Person" includes an individual, corporation, partnership, association, State, municipality, political subdivision of a
State, and any agency, department, or instrumentality of the United States and any officer, agent or employee thereof.

"Regulated activity" or "activity subject to regulation" means a "major PSD stationary source" or "major PSD
modification."

"Site" means the land or water area upon which a "major PSD stationary source" or "major PSD modification" is
physically located or conducted, including but not limited to adjacent land used for utility systems; as repair, storage,
shipping or processing areas; or otherwise in connection with the "major PSD stationary source" or "major PSD
modification."

"State" means a State, the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, and
American Samoa and includes the Commonwealth of the Northern Mariana Islands.

§ 124.42 Additional procedures for PSD permits affecting Class I areas.

(a) The Regional Administrator shall provide notice of any permit application for a proposed major PSD stationary
source or major PSD modification the emissions from which would affect a Class I area to the Federal Land Manager,
and the Federal official charged with direct responsibility for management of any lands within such area. The Regional

Page 123
48 FR 14146



Administrator shall provide such notice promptly after receiving the application.

(b) Any demonstration which the Federal Land Manager wishes to present under 40 CFR § 52.21(q)(3), and any
variances sought by an owner or operator under § 52.21(q)(4) shall be submitted in writing, together with any necessary
supporting analysis, by the end of the public comment period under §§ 124.10 or 124.118. ( 40 CFR 52.21(q)(3)
provides for denial of a PSD permit to a facility or activity when the Federal Land Manager demonstrates that its
emissions would adversely affect a Class I area even though the applicable increments would not be exceeded. 40 CFR
52.21(q)(4) conversely authorizes EPA, with the concurrence of the Federal Land Manager and State responsible, to
grant certain variances from the otherwise applicable emission limitations to a facility or activity whose emissions
would affect a Class I area.)

(c) Variances authorized by 40 CFR 52.21 (q)(5) through (q)(7) shall be handled as specified in those
subparagraphs and shall not be subject to this Part. Upon receiving appropriate documentation of a variance properly
granted under any of these provisions, the Regional Administrator shall enter the variance in the administrative record.
Any decisions later made in proceedings under this Part concerning that permit shall be consistent with the conditions of
that variance.

Subpart D -- Specific Procedures Applicable to NPDES Permits

§ 124.51 Purpose and scope.

(a) This Subpart sets forth additional requirements and procedures for decisionmaking for the NPDES program.

(b) Decisions on NPDES variance requests ordinarily will be made during the permit issuance process. Variances
and other changes in permit conditions ordinarily will be decided through the same notice-and-comment and hearing
procedures as the basic permit.

§ 124.52 Permits required on a case-by-case basis.

(a) Various sections of Part 122, Subpart B allow the Director to determine, on a case-by-case basis, that certain
concentrated animal feeding operations ( § 122.23), concentrated aquatic animal production facilities ( § 122.24),
separate storm sewers ( § 122.26), and certain other facilities covered by general permits ( § 122.28) that do not
generally require an individual permit may be required to obtain an individual permit because of their contributions to
water pollution.

(b) Whenever the Regional Administrator decides that an individual permit is required under this section, the
Regional Administrator shall notify the discharger in writing of that decision and the reasons for it, and shall send an
application form with the notice. The discharger must apply for a permit under § 122.21 within 60 days of notice. The
question whether the initial designation was proper will remain open for consideration during the public comment
period under § 124.11 or § 124.118 and in any subsequent hearing.

§ 124.53 State certification.

(a) Under CWA section 401(a)(1), EPA may not issue a permit until a certification is granted or waived in
accordance with that section by the State in which the discharge originates or will originate.

(b) Applications received without a State certification shall be forwarded by the Regional Administrator to the
certifying State agency with a request that certification be granted or denied.

(c) If State certification has not been received by the time the draft permit is prepared, the Regional Administrator
shall send the certifying State agency:

(1) A copy of a draft permit;
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(2) A statement that EPA cannot issue or deny the permit until the certifying State agency has granted or denied
certification under § 124.55, or waived its right to certify; and

(3) A statement that the State will be deemed to have waived its right to certify unless that right is exercised within
a specified reasonable time not to exceed 60 days from the date the draft permit is mailed to the certifying State agency
unless the Regional Administrator finds that unusual circumstances require a longer time.

(d) State certification shall be granted or denied within the reasonable time specified under paragraph (c)(3) of this
section. The State shall send a notice of its action, including a copy of any certification, to the applicant and the
Regional Administrator.

(e) State certification shall be in writing and shall include:

(1) Conditions which are necessary to assure compliance with the applicable provisions of CWA sections 208(e),
301, 302, 303, 306, and 307 and with appropriate requirements of State law;

(2) When the State certifies a draft permit instead of a permit application, any conditions more stringent than those
in the draft permit which the State finds necessary to meet the requirements listed in paragraph (e)(1) of this section. For
each more stringent condition, the certifying State agency shall cite the CWA or State law references upon which that
condition is based. Failure to provide such a citation waives the right to certify with respect to that condition; and

(3) A statement of the extent to which each condition of the draft permit can be made less stringent without
violating the requirements of State law, including water quality standards. Failure to provide this statement for any
condition waives the right to certify or object to any less stringent condition which may be established during the EPA
permit issuance process.

§ 124.54 Special provisions for State certification and concurrence on applications for section 301(h) variances.

(a) When an application for a permit incorporating a variance request under CWA section 301(h) is submitted to a
State, the appropriate State official shall either:

(1) Deny the request for the CWA section 301(h) variance (and so notify the applicant and EPA) and, if the State is
an approved NPDES State and the permit is due for reissuance, process the permit application under normal procedures;
or

(2) Forward a certification meeting the requirements of § 124.53 to the Regional Administrator.

(b) When EPA issues a tentative decision on the request for a variance under CWA section 301(h), and no
certification has been received under paragraph (a) of this section, the Regional Administrator shall forward the
tentative decision to the State in accordance with § 124.53(b) specifying a reasonable time for State certification and
concurrence. If the State fails to deny or grant certification and concurrence under paragraph (a) of this section within
such reasonable time, certification shall be waived and the State shall be deemed to have concurred in the issuance of a
CWA section 301(h) variance.

(c) Any certification provided by a State under paragraph (a)(2) of this section shall constitute the State's
concurrence (as required by section 301(h)) in the issuance of the permit incorporating a section 301(h) variance subject
to any conditions specified therein by the State. CWA section 301(h) certification and concurrence under this section
will not be forwarded to the State by EPA for recertification after the permit issuance process; States must specify any
conditions required by State law, including water quality standards, in the initial certification.

§ 124.55 Effect of State certification.

(a) When certification is required under CWA section 401(a)(1) no final permit shall be issued:
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(1) If certification is denied, or

(2) Unless the final permit incorporates the requirements specified in the certification under § 124.53(d)(1) and (2).

(b) If there is a change in the State law or regulation upon which a certification is based, or if a court of competent
jurisdiction or appropriate State board or agency stays, vacates, or remands a certification, a State which has issued a
certification under § 124.53 may issue a modified certification or notice of waiver and forward it to EPA. If the
modified certification is received before final agency action on the permit, the permit shall be consistent with the more
stringent conditions which are based upon State law identified in such certification. If the certification or notice of
waiver is received after final agency action on the permit, the Regional Administrator may modify the permit on request
of the permittee only to the extent necessary to delete any conditions based on a condition in a certification invalidated
by a court of competent jurisdiction or by an appropriate State board or agency.

(c) A State may not condition or deny a certification on the grounds that State law allows a less stringent permit
condition. The Regional Administrator shall disregard any such certification conditions, and shall consider those
conditions or denials as waivers of certification.

(d) A condition in a draft permit may be changed during agency review in any manner consistent with a
certification meeting the requirements of § 124.53(d). No such changes shall require EPA to submit the permit to the
State for recertification.

(e) Review and appeals of limitations and conditions attributable to State certification shall be made through the
applicable procedures of the State and may not be made through the procedures in this Part.

(f) Nothing in this section shall affect EPA's obligation to comply with § 122.47. See CWA section 301(b)(1)(C).

§ 124.56 Fact sheets.

(Applicable to State programs, see § 123.25 (NPDES))

In addition to meeting the requirements of § 124.8, NPDES fact sheets shall contain the following:

(a) Any calculations or other necessary explanation of the derivation of specific effluent limitations and conditions,
including a citation to the applicable effluent limitation guideline or performance standard provisions as required under
§ 122.4 and reasons why they are applicable or an explanation of how the alternate effluent limitations were developed.

(b)(1) When the draft permit contains any of the following conditions, an explanation of the reasons why such
conditions are applicable:

(i) Limitations to control toxic pollutants under § 122.44(e);

(ii) Limitations on internal waste streams under § 122.45(i); or

(iii) Limitations on indicator pollutants under § 125.3(g).

(2) For every permit to be issued to a treatment works owned by a person other than a State or municipality, an
explanation of the Director's decision on regulation of users under § 122.44(m).

(c) When appropriate, a sketch or detailed description of the location of the discharge described in the application;
and

(d) For EPA-issued NPDES permits, the requirements of any State certification under § 124.53.
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§ 124.57 Public notice.

(a) Section 316(a) requests (applicable to State programs, see section 123.25). In addition to the information
required under section 124.10(d)(1), public notice to an NPDES draft permit for a discharge where a CWA section
316(a) request has been filed under section 122.21(1) shall include:

(1) A statement that the thermal component of the discharge is subject to effluent limitations under CWA sections
301 or 306 and a brief description, including a quantitative statement, of the thermal effluent limitations proposed under
section 301 or 306; and

(2) A statement that a section 316(a) request has been filed and that alternative less stringent effluent limitations
may be imposed on the thermal component of the discharge under section 316(a) and a brief description, including a
quantitative statement, of the alternative effluent limitations, if any, included in the request.

(3) If the applicant has filed an early screening request under § 125.72 for a section 316(a) variance, a statement
that the applicant has submitted such a plan.

(b) Evidentiary hearings under Subpart E. In addition to the information required under § 124.10(d)(2), public
notice of a hearing under Subpart E shall include:

(1) Reference to any public hearing under § 124.12 on the disputed permit;

(2) Name and address of the person(s) requesting the evidentiary hearing;

(3) A statement of the following procedures:

(i) Any person seeking to be a party must file a request to be admitted as a party to the hearing within 15 days of
the date of publication of the notice;

(ii) Any person seeking to be a party may, subject to the requirements of § 124.76, propose material issues of fact
or law not already raised by the original requester or another party;

(iii) The conditions of the permit(s) at issue may be amended after the evidentiary hearing and any person interested
in those permit(s) must request to be a party in order to preserve any right to appeal or otherwise contest the final
administative decision.

(c) Non-adversary panel procedures under Subpart F. (1) In addition to the information required under §
124.10(d)(2), mailed public notice of a draft permit to be processed under Subpart F shall include a statement that any
hearing shall be held under Subpart F (panel hearing).

(2) Mailed public notice of a panel hearing under Subpart F shall include:

(i) Name and address of the person requesting the hearing, or a statement that the hearing is being held by order of
the Regional Administrator, and the name and address of each known party to the hearing;

(ii) A statement whether the recommended decision will be issued by the Presiding Officer or by the Regional
Administrator;

(iii) The due date for filing a written request to participate in the hearing under § 124.117; and

(iv) The due date for filing comments under § 124.118.

§ 124.58 Special procedures for EPA-issued general permits for point sources other than separate storm sewers.
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(a) The Regional Administrator shall send a copy of the draft general permit and the administrative record to the
Deputy Assistant Administrator for Water Enforcement during the public comment period.

(b) The Deputy Assistant Administrator for Water Enforcement shall have 30 days from receipt of the draft general
permit, or shall have until the end of the public comment period, whichever is later, to comment upon, object to, or
make recommendations with respect to the draft general permit.

(c) If the Deputy Assistant Administrator for Water Enforcement objects to a draft general permit within the period
specified in paragraph (b) of this section, the Regional Administrator shall not issue the final general permit until the
Deputy Assistant Administrator for Water Enforcement concurs in writing with the conditions of the general permit.

§ 124.59 Conditions requested by the Corps of Engineers and other government agencies.

(Applicable to State programs, see § 123.25 (NPDES)).

(a) If during the comment period for an NPDES draft permit, the District Engineer advises the Director in writing
that anchorage and navigation of any of the waters of the United States would be substantially impaired by the granting
of a permit, the permit shall be denied and the applicant so notified. If the District Engineer advised the Director that
imposing specified conditions upon the permit is necessary to avoid any substantial impairment of anchorage or
navigation, then the Director shall include the specified conditions in the permit. Review or appeal of denial of a permit
or of conditions specified by the District Engineer shall be made through the applicable procedures of the Corps of
Engineers, and may not be made through the procedures provided in this Part. If the conditions are stayed by a court of
competent jurisdiction or by applicable procedures of the Corps of Engineers, those conditions shall be considered
stayed in the NPDES permit for the duration of that stay.

(b) If during the comment period the U.S. Fish and Wildlife Service, the National Marine Fisheries Service, or any
other State or Federal agency with jurisdiction over fish, wildlife, or public health advises the Director in writing that
the imposition of specified conditions upon the permit is necessary to avoid substantial impairment of fish, shellfish, or
wildlife resources, the Director may include the specified conditions in the permit to the extent they are determined
necessary to carry out the provisions of § 122.47 and of the CWA.

(c) In appropriate cases the Director may consult with one or more of the agencies referred to in this section before
issuing a draft permit and may reflect their views in the statement of basis, the fact sheet, or the draft permit.

§ 124.60 Issuance and effective date and stays of NPDES permits.

In addition to the requirements of § 124.15, the following provisions apply to NPDES permits and to RCRA or UIC
permits to the extent those permits may have been consolidated with an NPDES permit in a formal hearing:

(a)(1) If a request for a formal hearing is granted under § 124.75 or § 124.114 regarding the initial permit issued for
a new source, a new discharger, or a recommencing discharger, or if a petition for review of the denial of a request for a
formal hearing with respect to such a permit is timely filed with the Administrator under § 124.91, the applicant shall be
without a permit pending final Agency action under § 124.91.

(2) Wherever a source subject to this paragraph has received a final permit under § 124.15 which is the subject of a
hearing request under § 124.74 or a formal hearing under § 124.75, the Presiding Officer, on motion by the source, may
issue an order authorizing it to begin operation before final agency action if it complies with all conditions of that final
permit during the period until final agency action. The Presiding Officer may grant such a motion in any case where no
party opposes it, or, if a party opposes the motion, where the source demonstrates that (i) it is likely to prevail on the
merits; (ii) irreparable harm to the environment will not result pending final agency action if it is allowed to commence
operations before final agency action; and (iii) the public interest requires that the source be allowed to commence
operations. All the conditions of any permit covered by that order shall be fully effective and enforceable.
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(b) The Regional Administrator, at any time prior to the rendering of an initial decision in a formal hearing on a
permit, may withdraw the permit and prepare a new draft permit under § 124.6 addressing the portions so withdrawn.
The new draft permit shall proceed through the same process of public comment and opportunity for a public hearing as
would apply to any other draft permit subject to this Part. Any portions of the permit which are not withdrawn and
which are not stayed under this section shall remain in effect.

(c)(1) If a request for a formal hearing is granted in whole or in part under § 124.75 regarding a permit for an
existing source, or if a petition for review of the denial of a request for a formal hearing with respect to that permit is
timely filed with the Administrator under § 124.91, the force and effect of the contested conditions of the final permit
shall be stayed. The Regional Administrator shall notify, in accordance with § 124.75, the discharger and all parties of
the uncontested conditions of the final permit that are enforceable obligations of the discharger.

(2) When effluent limitations are contested, but the underlying control technology is not, the notice shall identify
the installation of the technology in accordance with the permit compliance schedules (if uncontested) as an
uncontested, enforceable obligation of the permit.

(3) When a combination of technologies is contested, but a portion of the combination is not contested, that portion
shall be identified as uncontested if compatible with the combination of technologies proposed by the requester.

(4) Uncontested conditions, if inseverable from a contested condition, shall be considered contested.

(5) Uncontested conditions shall become enforceable 30 days after the date of notice under paragraph (c)(1) of this
section granting the request. If, however, a request for a formal hearing on a condition was denied and the denial is
appealed under § 124.91, then that condition shall become enforceable upon the date of the notice of the Administrator's
decision on the appeal if the denial is affirmed, or shall be stayed, in accordance with this section, if the Administrator
reverses the denial and grants the evidentiary hearing.

(6) Uncontested conditions shall include:

(i) Preliminary design and engineering studies or other requirements necessary to achieve the final permit
conditions which do not entail substantial expenditures;

(ii) Permit conditions which will have to be met regardless of which party prevails at the evidentiary hearing;

(iii) When the discharger proposed a less stringent level of treatment than that contained in the final permit, any
permit conditions appropriate to meet the levels proposed by the discharger, if the measures required to attain that less
stringent level of treatment are consistent with the measures required to attain the limits proposed by any other party;
and

(iv) Construction activities, such as segregation of waste streams or installation of equipment, which would
partially meet the final permit conditions and could also be used to achieve the discharger's proposed alternative
conditions.

(d) If at any time after a hearing is granted and after the Regional Administrator's notice under paragraph (c)(1) of
this section it becomes clear that a permit requirement is no longer contested, any party may request the Presiding
Officer to issue an order identifying the requirements as uncontested. The requirement identified in such order shall
become enforceable 30 days after the issuance of the order.

(e) When a formal hearing is granted under § 124.75 on an application for a renewal of an existing permit, all
provisions of the existing permit as well as uncontested provisions of the new permit, shall continue fully enforceable
and effective until final agency action under § 124.91. (See § 122.6) Upon written request from the applicant, the
Regional Administrator may delete requirements from the existing permit which unnecessarily duplicate uncontested
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provisions of the new permit.

(f) When issuing a finally effective NPDES permit the conditions of which were the subject of a formal hearing
under Subparts E or F, the Regional Administrator shall extend the permit compliance schedule to the extent required
by a stay under this section provided that no such extension shall be granted which would:

(1) Result in the violation of an applicable statutory deadline; or

(2) Cause the permit to expire more than 5 years after issuance under § 124.15(a).

Note. -- Extensions of compliance schedules under § 124.60(f)(2) will not automatically be granted for a period
equal to the period the stay is in effect for an effluent limitation. For example, if both the Agency and the discharger
agree that a certain treatment technology is required by the CWA where guidelines do not apply, but a hearing is
granted to consider the effluent limitations which the technology will achieve, requirements regarding installation of the
underlying technology will not be stayed during the hearing. Thus, unless the hearing extends beyond the final
compliance date in the permit, it will not ordinarily be necessary to extend the compliance schedule. However, when
application of an underlying technology is challenged, the stay for installation requirements relating to that technology
would extend for the duration of the hearing.

(g) For purposes of judicial review under CWA section 509(b), final agency action on a permit does not occur
unless and until a party has exhausted its administrative remedies under Subparts E and F and § 124.91. Any party
which neglects or fails to seek review under § 124.91 thereby waives its opportunity to exhaust available agency
remedies.

§ 124.61 Final environmental impact statement.

No final NPDES permit for a new source shall be issued until at least 30 days after the date of issuance of a final
environmental impact statement if one is required under 40 CFR § 6.805.

§ 124.62 Decision on variances.

(Applicable to State programs, see § 123.25 (NPDES) ).

(a) The Director may grant or deny requests for the following variances (subject to EPA objection under § 123.44
for State permits):

(1) Extensions under CWA section 301(i) based on delay in completion of a publicly owned treatment works;

(2) After consultation with the Regional Administrator, extensions under CWA section 301(k) based on the use of
innovative technology; or

(3) Variances under CWA section 316(a) for thermal pollution.

(b) The State Director may deny, or forward to the Regional Administrator with a written concurrence, or submit to
EPA without recommendation a completed request for:

(1) A variance based on the presence of "fundamentally different factors" from those on which an effluent
limitations guideline was based;

(2) A variance based on the economic capability of the applicant under CWA section 301(c);

(3) A variance based upon certain water quality factors under CWA section 301(g); or

Page 130
48 FR 14146



(4) A variance based on water quality related effluent limitations under CWA section 302(b)(2).

(c) The Regional Administrator may deny, forward, or submit to the EPA Deputy Assistant Administrator for
Water Enforcement with a recommendation for approval, a request for a variance listed in paragraph (b) of this section
that is forwarded by the State Director, or that is submitted to the Regional Administrator by the requester where EPA is
the permitting authority.

(d) The EPA Deputy Assistant Administrator for Water Enforcement may approve or deny any variance request
submitted under paragraph (c) of this section. If the Deputy Assistant Administrator approves the variance, the Director
may prepare a draft permit incorporating the variance. Any public notice of a draft permit for which a variance or
modification has been approved or denied shall identify the applicable procedures for appealing that decision under §
124.54.

§ 124.63 Procedures for variances when EPA is the permitting authority.

(a) In States where EPA is the permit issuing authority and a request for a variance is filed as required by § 122.21,
the request shall be processed as follows:

(1) If at the time that a request for a variance is submitted the Regional Administrator has received an application
under § 124.3 for issuance or renewal of that permit but has not yet prepared a draft permit under § 124.6 covering the
discharge in question, the Regional Administrator, after obtaining any necessary concurrence of the EPA Deputy
Assistant Administrator for Water Enforcement under § 124.62, shall give notice of a tentative decision on the request
at the time the notice of the draft permit is prepared as specified in § 124.10, unless this would significantly delay the
processing of the permit. In that case the processing of the variance request may be separated from the permit in
accordance with paragraph (a)(3) of this section, and the processing of the permit shall proceed without delay.

(2) If at the time that a request for a variance is filed the Regional Administrator has given notice under § 124.10 of
a draft permit covering the discharge in question, but that permit has not yet become final, administrative proceedings
concerning that permit may be stayed and the Regional Administrator shall prepare a new draft permit including a
tentative decision on the request, and the fact sheet required by § 124.8. However, if this will significantly delay the
processing of the existing draft permit or the Regional Administrator, for other reasons, considers combining the
variance request and the existing draft permit inadvisable, the request may be separated from the permit in accordance
with paragraph (a)(3) of this section, and the administrative dispositon of the existing draft permit shall proceed without
delay.

(3) If the permit has become final and no application under § 124.3 concerning it is pending or if the variance
request has been separated from a draft permit as described in paragraphs (a) (1) and (2) of this section, the Regional
Administrator may prepare a new draft permit and give notice of it under § 124.10. This draft permit shall be
accompanied by the fact sheet required by § 124.8 except that the only matters considered shall relate to the requested
variance.

§ 124.64 Appeals of variances.

(a) When a State issues a permit on which EPA has made a variance decision, separate appeals of the State permit
and of the EPA variance decision are possible. If the owner or operator is challenging the same issues in both
proceedings, the Regional Administrator will decide, in consultation with State officials, which case will be heard first.

(b) Variance decisions made by EPA may be appealed under either Subparts E or F, provided the requirements of
the applicable Subpart are met. However, whenever the basic permit decision is eligible only for an evidentiary hearing
under Subpart E while the variance decision is eligible only for a panel hearing under Subpart F, the issues relating to
both the basic permit decision and the variance decision shall be considered in the Subpart E proceeding. No Subpart F
hearing may be held if a Subpart E hearing would be held in addition. See § 124.111(b).
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(c) Stays for section 301(g) variances. If a request for an evidentiary hearing is granted on a variance requested
under CWA section 301(g), or if a petition for review of the denial of a request for the hearing is filed under § 124.91,
any otherwise applicable standards and limitations under CWA section 301 shall not be stayed unless:

(1) In the judgment of the Regional Administrator, the stay or the variance sought will not result in the discharge of
pollutants in quantities which may reasonably be anticipated to pose an unacceptable risk to human health or the
environment because of bioaccumulation, persistency in the environment, acute toxicity, chronic toxicity, or synergistic
propensities; and

(2) In the judgment of the Regional Administrator, there is a substantial likelihood that the discharger will succeed
on the merits of its appeal; and

(3) The discharger files a bond or other appropriate security which is required by the Regional Administrator to
assure timely compliance with the requirements from which a variance is sought in the event that the appeal is
unsuccessful.

(d) Stays for variances other than section 301(g) are governed by § 124.60.

§ 124.65 Special procedures for discharge into marine waters section 301(h).

(a) Where it is clear on the face of a section 301(h) request that the discharger is not entitled to a variance, the
request shall be denied.

(b) In the case of all other section 301(h) requests the Administrator, or a person designated by the Administrator,
may either:

(1) Give written authorization to a requester to submit information required by part 125, Subpart G or the final
request by a date certain, not to exceed 9 months, if:

(i) The requester proposes to submit new or additional information and the request demonstrates that:

(A) The requester made consistent and diligent efforts to obtain such information prior to submitting the final
request;

(B) The failure to obtain such information was due to circumstances beyond the control of the requester, and

(C) Such information can be submitted promptly; or

(ii) The requester proposes to submit minor corrective information and such information can be submitted
promptly; or

(2) Make a written request of a requester to submit additional information by a certain date, not to exceed 9 months,
if such information is necessary to issue a tentative decision under § 124.62(a)(1).

All additional information submitted under this paragraph which is timely received, shall be considered part of the
original request.

(c) The otherwise applicable sections of this Part apply to draft permits incorporating section 301(h) variance,
except that because 301(h) permits may only be issued by EPA, the terms "Administrator or a person designated by the
Regional Administrator" shall be substituted for the term "Director" as appropriate.

(d) No permit subject to a 301(h) variance shall be issued unless the appropriate State officials have concurred or
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waived concurrence pursuant to § 124.54. In the case of a permit issued to a requester in an approved State, the State
Director may:

(1) Revoke any existing permit as of the effective date of the EPA-issued permit subject to a 301(h) variance; and

(2) Co-sign the permit subject to the 301(h) variance, if the Director has indicated an intent to do so in the written
concurrence.

§ 124.66 Special procedures for decisions on thermal variances under section 316(a).

(a) Except as provided in § 124.65, the only issues connected with issuance of a particular permit on which EPA
will make a final Agency decision before the final permit is issued under §§ 124.15 and 124.60 are whether alternative
effluent limitations would be justified under CWA section 316(a) and whether cooling water intake structures will use
the best available technology under section 316(b). Permit applicants who wish an early decision on these issues should
request it and furnish supporting reasons at the time their permit applications are filed under § 122.21. The Regional
Administrator will then decide whether or not to make an early decision. If it is granted, both the early decision on
CWA section 316 (a) or (b) issues and the grant of the balance of the permit shall be considered permit issuance under
these regulations, and shall be subject to the same requirements of public notice and comment and the same opportunity
for an evidentiary or panel hearing under Subparts E or F.

(b) If the Regional Administrator, on review of the administrative record, determines that the information necessary
to decide whether or not the CWA section 316(a) issue is not likely to be available in time for a decision on permit
issuance, the Regional Administrator may issue a permit under § 124.15 for a term up to 5 years. This permit shall
require achievement of the effluent limitations initially proposed for the thermal component of the discharge no later
than the date otherwise required by law. However, the permit shall also afford the permittee an opportunity to file a
demonstration under CWA section 316(a) after conducting such studies as are required under 40 CFR Part 125, Subpart
H. A new discharger may not exceed the thermal effluent limitation which is initially proposed unless and until its
CWA section 316(a) variance request is finally approved.

(c) Any proceeding held under paragraph (a) of this section shall be publicly noticed as required by § 124.10 and
shall be conducted at a time allowing the permittee to take necessary measures to meet the final compliance date in the
event its request for modification of thermal limits is denied.

(d) Whenever the Regional Administrator defers the decision under CWA section 316(a), any decision under
section 316(b) may be deferred.

Subpart E -- Evidentiary Hearings for EPA-Issued NPDES Permits and EPA-Terminated RCRA Permits

§ 124.71 Applicability.

(a) The regulations in this Subpart govern all formal hearings conducted by EPA under CWA section 402, except
for those conducted under Subpart F. They also govern all evidentiary hearings conducted under RCRA section 3008 in
connection with the termination of a RCRA permit. This includes termination of interim status for failure to furnish
information needed to make a final decision. A formal hearing is available to challenge any NPDES permit issued under
§ 124.15 except for a general permit. Persons affected by a general permit may not challenge the conditions of a general
permit as of right in further agency proceedings. They may instead either challenge the general permit in court, or apply
for an individual NPDES permit under § 122.21 as authorized in § 122.28 and then request a formal hearing on the
issuance or denial of an individual permit. (The Regional Administrator also has the discretion to use the procedures of
Subpart F for general permits. See § 124.111).

(b) In certain cases, evidentiary hearings under this Subpart may also be held on the conditions of UIC permits, or
of RCRA permits which are being issued, modified, or revoked and reissued, rather than terminated or suspended. This
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will occur when the conditions of the UIC or RCRA permit in question are closely linked with the conditions of an
NPDES permit as to which an evidentiary hearing has been granted. See § 124.74(b)(2). Any interested person may
challenge the Regional Administrator's initial new source determination by requesting an evidentiary hearing under this
Part. See § 122.29.

(c) PSD permits may never be subject to an evidentiary hearing under this Subpart. Section 124.74(b)(2)(iv)
provides only for consolidation of PSD permits with other permits subject to a panel hearing under Subpart F.

§ 124.72 Definitions.

For the purpose of this Subpart, the following definitions are applicable:

"Hearing Clerk" means The Hearing Clerk, U.S. Environmental Protection Agency, 401 M Street, SW.,
Washington, D.C. 20460.

"Judicial Officer" means a permanent or temporary employee of the Agency appointed as a Judicial Officer by the
Administrator under these regulations and subject to the following conditions:

(a) A Judicial Officer shall be a licensed attorney. A Judicial Officer shall not be employed in the Office of
Enforcement or the Office of Water and Waste Management, and shall not participate in the consideration or decision of
any case in which he or she performed investigative or prosecutorial functions, or which is factually related to such a
case.

(b) The Administrator may delegate any authority to act in an appeal of a given case under this Subpart to a Judicial
Officer who, in addition, may perform other duties for EPA, provided that the delegation shall not preclude a Judicial
Officer from referring any motion or case to the Administrator when the Judicial Officer decides such action would be
appropriate. The Administrator, in deciding a case, may consult with and assign the drafting of preliminary findings of
fact and conclusions and/or a preliminary decision to any Judicial Officer.

"Party" means the EPA trial staff under § 124.78 and any person whose request for a hearing under § 124.74 or
whose request to be admitted as a party or to intervene under § 124.79 or § 124.117 has been granted.

"Presiding Officer" for the purposes of this Subpart means an Administrative Law Judge appointed under 5 U.S.C.
3105 and designated to preside at the hearing. Under Subpart F other persons may also serve as hearing officers. See §
124.119.

"Regional Hearing Clerk" means an employee of the Agency designated by a Regional Administrator to establish a
repository for all books, records, documents, and other materials relating to hearings under this Subpart.

§ 124.73 Filing and submission of documents.

(a) All submissions authorized or required to be filed with the Agency under this Subpart shall be filed with the
Regional Hearing Clerk, unless otherwise provided by regulation. Submissions shall be considered filed on the date on
which they are mailed or delivered in person to the Regional Hearing Clerk.

(b) All submissions shall be signed by the person making the submission, or by an attorney or other authorized
agent or representative.

(c)(1) All data and information referred to or in any way relied upon in any submission shall be included in full and
may not be incorporated by reference, unless previously submitted as part of the administrative record in the same
proceeding. This requirement does not apply to State or Federal statutes and regulations, judicial decisions published in
a national reporter system, officially issued EPA documents of general applicability, and any other generally available
reference material which may be incorporated by reference. Any party incorporating materials by reference shall
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provide copies upon request by the Regional Administrator or the Presiding Officer.

(2) If any part of the material submitted is in a foreign language, it shall be accompanied by an English translation
verified under oath to be complete and accurate, together with the name, address, and a brief statement of the
qualifications of the person making the translation. Translations of literature or other material in a foreign language
shall be accompanied by copies of the original publication.

(3) Where relevant data or information is contained in a document also containing irrelevant matter, either the
irrelevant matter shall be deleted or the relevant portions shall be indicated.

(4) Failure to comply with the requirements of this section or any other requirement in this Subpart may result in
the noncomplying portions of the submission being excluded from consideration. If the Regional Administrator or the
Presiding Officer, on motion by any party or sua sponte, determines that a submission fails to meet any requirement of
this Subpart, the Regional Administrator or Presiding Officer shall direct the Regional Hearing Clerk to return the
submission, together with a reference to the applicable regulations. A party whose materials have been rejected has 14
days to correct the errors and resubmit, unless the Regional Administrator or the Presiding Officer finds good cause to
allow a longer time.

(d) The filing of a submission shall not mean or imply that it in fact meets all applicable requirements or that it
contains reasonable grounds for the action requested or that the action requested is in accordance with law.

(e) The original of all statements and documents containing factual material, data, or other information shall be
signed in ink and shall state the name, address, and the representative capacity of the person making the submission.

§ 124.74 Requests for evidentiary hearing.

(a) Within 30 days following the service of notice of the Regional Administrator's final permit decision under §
124.15, any interested person may submit a request to the Regional Administrator under paragraph (b) of this section for
an evidentiary hearing to reconsider or contest that decision. If such a request is submitted by a person other than the
permittee, the person shall simultaneously serve a copy of the request on the permittee.

(b)(1) In accordance with § 124.76, such requests shall state each legal or factual question alleged to be at issue,
and their relevance to the permit decision, together with a designation of the specific factual areas to be adjudicated and
the hearing time estimated to be necessary for adjudication. Information supporting the request or other written
documents relied upon to support the request shall be submitted as required by § 124.73 unless they are already part of
the administrative record required by § 124.18.

Note. -- This paragraph allows the submission of requests for evidentiary hearings even though both legal and
factual issues may be raised, or only legal issues may be raised. In the latter case, because no factual issues were raised,
the Regional Administrator would be required to deny the request. However, on review of the denial the Administrator
is authorized by § 124.91(a)(1) to review policy or legal conclusions of the Regional Administrator. EPA is requiring an
appeal to the Administrator even of purely legal issues involved in a permit decision to ensure that the Administrator
will have an opportunity to review any permit before it will be final and subject to judicial review.

(2) Persons requesting an evidentiary hearing on an NPDES permit under this section may also request an
evidentiary hearing on a RCRA or UIC permit, PSD permits may never be made part of an evidentiary hearing under
Subpart E. This request is subject to all the requirements of paragraph (b)(1) of this section and in addition will be
granted only if:

(i) Processing of the RCRA or UIC permit at issue was consolidated with the processing of the NPDES permit as
provided in § 124.4;
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(ii) The standards for granting a hearing on the NPDES permit are met;

(iii) The resolution of the NPDES permit issues is likely to make necessary or appropriate modification of the
RCRA or UIC permit; and

(iv) If a PSD permit is involved, a permittee who is eligible for an evidentiary hearing under Subpart E on his or her
NPDES permit requests that the formal hearing be conducted under the procedures of Subpart F and the Regional
Administrator finds that consolidation is unlikly to delay final permit issuance beyond the PSD one-year statutory
deadline.

(c) These requests shall also contain:

(1) The name, mailing address, and telephone number of the person making such request;

(2) A clear and concise factual statement of the nature and scope of the interest of the requester;

(3) The names and addresses of all persons whom the requester represents; and

(4) A statement by the requester that, upon motion of any party granted by the Presiding Officer, or upon order of
the Presiding Officer sua sponte without cost or expense to any other party, the requester shall make available to appear
and testify, the following:

(i) The requester;

(ii) All persons represented by the requester; and

(iii) All officers, directors, employees, consultants, and agents of the requester and the persons represented by the
requester.

(5) Specific references to the contested permit conditions, as well as suggested revised or alternative permit
conditions (including permit denials) which, in the judgment of the requester, would be required to implement the
purposes and policies of the CWA.

(6) In the case of challenges to the application of control or treatment technologies identified in the statement of
basis or fact sheet, identification of the basis for the objection, and the alternative technologies or combination of
technologies which the requester believes are necessary to meet the requirements of the CWA.

(7) Identification of the permit obligations that are contested or are inseverable from contested conditions and
should be stayed if the request is granted by reference to the particular contested conditions warranting the stay.

(8) Hearing requests also may ask that a formal hearing be held under the procedures set forth in Subpart F. An
applicant may make such a request even if the proceeding does not constitute "initial licensing" as defined in § 124.111.

(d) If the Regional Administrator grants an evidentiary hearing request, in whole or in part, the Regional
Administrator shall identify the permit conditions which have been contested by the requester and for which the
evidentiary hearing has been granted. Permit conditions which are not contested or for which the Regional
Administrator has denied the hearing request shall not be affected by, or considered at, the evidentiary hearing. The
Regional Administrator shall specify these conditions in writing in accordance with § 124.60(c).

(e) The Regional Administrator must grant or deny all requests for an evidentiary hearing on a particular permit.
All requests that are granted for a particular permit shall be combined in a single evidentiary hearing.

(f) The Regional Administrator (upon notice to all persons who have already submitted hearing requests) may
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extend the time allowed for submitting hearing requests under this section for good cause.

§ 124.75 Decision on request for a hearing.

(a)(1) Within 30 days following the expiration of the time allowed by § 124.74 for submitting an evidentiary
hearing request, the Regional Administrator shall decide the extent to which, if at all, the request shall be granted,
provided that the request conforms to the requirements of § 124.74, and sets forth material issues of fact relevant to the
issuance of the permit.

(2) When an NPDES permit for which a hearing request has been granted constitutes "initial licensing" under §
124.111, the Regional Administrator may elect to hold a formal hearing under the procedures of Subpart F rather than
under the procedures of this Subpart even if no person has requested that Subpart F be applied. If the Regional
Administrator makes such a decision, he or she shall issue a notice of hearing under § 124.116. All subsequent
proceedings shall then be governed by §§ 124.117 through 124.121, except that any reference to a draft permit shall
mean the final permit.

(3) Whenever the Regional Administrator grants a request made under § 124.74(c)(8) for a formal hearing under
Subpart F on an NPDES permit that does not constitute an intitial license under § 124.111, the Regional Administrator
shall issue a notice of hearing under § 124.116 including a statement that the permit will be processed under the
procedures of Subpart F unless a written objection is received within 30 days. If no valid objection is received, the
application shall be processed in accordance with §§ 124.117 through 124.121, except that any reference to a draft
permit shall mean the final permit. If a valid objection is received, this Subpart shall be applied instead.

(b) If a request for a hearing is denied in whole or in part, the Regional Administrator shall briefly state the reasons.
That denial is subject to review by the Administrator under § 124.91.

§ 124.76 Obligation to submit evidence and raise issues before a final permit is issued.

No evidence shall be submitted by any party to a hearing under this Subpart that was not submitted to the
administrative record required by § 124.18 as part of the preparation of and comment on a draft permit, unless good
cause is shown for the failure to submit it. No issues shall be raised by any party that were not submitted to the
administrative record required by § 124.18 as part of the preparation of and comment on a draft permit unless good
cause is shown for the failure to submit them. Good cause includes the case where the party seeking to raise the new
issues or introduce new information shows that it could not reasonably have ascertained the issues or made the
information available within the time required by § 124.15; or that it could not have reasonably anticipated the
relevance or materiality of the information sought to be introduced. Good cause exists for the introduction of data
available on operation authorized under § 124.60(a)(2).

§ 124.77 Notice of hearing.

Public notice of the grant of an evidentiary hearing regarding a permit shall be given as provided in § 124.57(b) and
by mailing a copy to all persons who commented on the draft permit, testified at the public hearing, or submitted a
request for a hearing. Before the issuance of the notice, the Regional Administrator shall designate the Agency trial staff
and the members of the decisional body (as defined in § 124.78).

§ 124.78 Ex parte communications.

(a) For purposes of this section, the following definitions shall apply:

(1) "Agency trial staff" means those Agency employees, whether temporary or permanent, who have been
designated by the Agency under § 124.77 or § 124.116 as available to investigate, litigate, and present the evidence,
arguments, and position of the Agency in the evidentiary hearing or nonadversary panel hearing. Appearance as a
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witness does not necessarily require a person to be designated as a member of the Agency trial staff;

(2) "Decisional body" means any Agency employee who is or may reasonably be expected to be involved in the
decisional process of the proceeding including the Administrator, Judicial Officer, Presiding Officer, the Regional
Administrator (if he or she does not designate himself or herself as a member of the Agency trial staff), and any of their
staff participating in the decisional process. In the case of a nonadversary panel hearing, the decisional body shall also
include the panel members, whether or not permanently employed by the Agency;

(3) "Ex parte communication" means any communication, written or oral, relating to the merits of the proceeding
between the decisional body and an interested person outside the Agency or the Agency trial staff which was not
originally filed or stated in the administrative record or in the hearing. Ex parte communications do not include:

(i) Communications between Agency employees other than between the Agency trial staff and the members of the
decisional body;

(ii) Discussions between the decisional body and either:

(A) Interested persons outside the Agency, or

(B) The Agency trial staff, if all parties have received prior written notice of the proposed communications and
have been given the opportunity to be present and participate therein.

(4) "Interested person outside the Agency" includes the permit applicant, any person who filed written comments in
the proceeding, any person who requested the hearing, any person who requested to participate or intervene in the
hearing, any participant in the hearing and any other interested person not employed by the Agency at the time of the
communications, and any attorney of record for those persons.

(b)(1) No interested person outside the Agency or member of the Agency trial staff shall make or knowingly cause
to be made to any members of the decisional body, an ex parte communication on the merits of the proceedings.

(2) No member of the decisional body shall make or knowingly cause to be made to any interested person outside
the Agency or member of the Agency trial staff, an ex parte communication on the merits of the proceedings.

(3) A member of the decisional body who receives or who makes or who knowingly causes to be made a
communication prohibited by this subsection shall file with the Regional Hearing Clerk all written communications or
memoranda stating the substance of all oral communications together with all written responses and memoranda stating
the substance of all oral responses.

(c) Whenever any member of the decisionmaking body receives an ex parte communication knowingly made or
knowingly caused to be made by a party or representative of a party in violation of this section, the person presiding at
the stage of the hearing then in progress may, to the extent consistent with justice and the policy of the CWA, require
the party to show cause why its claim or interest in the proceedings should not be dismissed, denied, disregarded, or
otherwise adversely affected on account of such violation.

(d) The prohibitions of this section begin to apply upon issuance of the notice of the grant of a hearing under §
124.77 or § 124.116. This prohibition terminates at the date of final agency action.

§ 124.79 Additional parties and issues.

(a) Any person may submit a request to be admitted as a party within 15 days after the date of mailing, publication,
or posting of notice of the grant of an evidentiary hearing, whichever occurs last. The Presiding Officer shall grant
requests that meet the requirements of §§ 124.74 and 124.76.
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(b) After the expiration of the time prescribed in paragraph (a) of this section any person may file a motion for
leave to intervene as a party. This motion must meet the requirements of §§ 124.74 and 124.76 and set forth the grounds
for the proposed intervention. No factual or legal issues, besides those raised by timely hearing requests, may be
proposed except for good cause. A motion for leave to intervene must also contain a verified statement showing good
cause for the failure to file a timely request to be admitted as a party. The Presiding Officer shall grant the motion only
upon an express finding on the record that:

(1) Extraordinary circumstances justify granting the motion;

(2) The intervener has consented to be bound by:

(i) Prior written agreements and stipulations by and between the existing parties; and

(ii) All orders previously entered in the proceedings; and

(3) Intervention will not cause undue delay or prejudice the rights of the existing parties.

§ 124.80 Filing and service.

(a) An original and one (1) copy of all written submissions relating to an evidentiary hearing filed after the notice is
published shall be filed with the Regional Hearing Clerk.

(b) The party filing any submission shall also serve a copy of each submission upon the Presiding Officer and each
party of record. Service shall be by mail or personal delivery.

(c) Every submission shall be accompanied by an acknowledgment of service by the person served or a certificate
of service citing the date, place, time, and manner of service and the names of the persons served.

(d) The Regional Hearing Clerk shall maintain and furnish a list containing the name, service address, and
telephone number of all parties and their attorneys or duly authorized representatives to any person upon request.

§ 124.81 Assignment of Administrative Law Judge.

No later than the date of mailing, publication, or posting of the notice of a grant of an evidentiary hearing,
whichever occurs last, the Regional Administrator shall refer the proceeding to the Chief Administrative Law Judge
who shall assign an Administrative Law Judge to serve as Presiding Officer for the hearing.

§ 124.82 Consolidation and severance.

(a) The Administrator, Regional Administrator, or Presiding Officer has the discretion to consolidate, in whole or in
part, two or more proceedings to be held under this Subpart, whenever it appears that a joint hearing on any or all of the
matters in issue would expedite or simplify consideration of the issues and that no party would be prejudiced thereby.
Consolidation shall not affect the right of any party to raise issues that might have been raised had there been no
consolidation.

(b) If the Presiding Officer determines consolidation is not conducive to an expeditious, full, and fair hearing, any
party or issues may be severed and heard in a separate proceeding.

§ 124.83 Prehearing conferences.

(a) The Presiding Officer, sua sponte, or at the request of any party, may direct the parties or their attorneys or duly
authorized representatives to appear at a specified time and place for one or more conferences before or during a
hearing, or to submit written proposals or correspond for the purpose of considering any of the matters set forth in
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paragraph (c) of this section.

(b) The Presiding Officer shall allow a reasonable period before the hearing begins for the orderly completion of all
prehearing procedures and for the submission and disposition of all prehearing motions. Where the circumstances
warrant, the Presiding Officer may call a prehearing conference to inquire into the use of available procedures
contemplated by the parties and the time required for their completion, to establish a schedule for their completion, and
to set a tentative date for beginning the hearing.

(c) In conferences held, or in suggestions submitted, under paragraph (a) of this section, the following matter may
be considered:

(1) Simplification, clarification, amplification, or limitation of the issues.

(2) Admission of facts and of the genuineness of documents, and stipulations of facts.

(3) Objections to the introduction into evidence at the hearing of any written testimony, documents, papers,
exhibits, or other submissions proposed by a party, except that the administrative record required by § 124.19 shall be
received in evidence subject to the provisions of § 124.85(d)(2). At any time before the end of the hearing any party
may make, and the Presiding Officer shall consider and rule upon, motions to strike testimony or other evidence other
than the administrative record on the grounds of relevance, competency, or materiality.

(4) Matters subject to official notice may be taken.

(5) Scheduling as many of the following as are deemed necessary and proper by the Presiding Officer:

(i) Submission of narrative statements of position on each factual issue in controversy;

(ii) Submission of written testimony and documentary evidence (e.g., affidavits, data, studies, reports, and any other
type of written material) in support of those statements; or

(iii) Requests by any party for the production of additional documentation, data, or other information relevant and
material to the facts in issue.

(6) Grouping participants with substantially similar interests to eliminate redundant evidence, motions, and
objections.

(7) Such other matters that may expedite the hearing or aid in the disposition of the matter.

(d) At a prehearing conference or at some other reasonable time set by the Presiding Officer, each party shall make
available to all other parties the names of the expert and other witnesses it expects to call. At its discretion or at the
request of the Presiding Officer, a party may include a brief narrative summary of any witness's anticipated testimony.
Copies of any written testimony, documents, papers, exhibits, or materials which a party expects to introduce into
evidence, and the administrative record required by § 124.18 shall be marked for identification as ordered by the
Presiding Officer. Witnesses, proposed written testimony, and other evidence may be added or amended upon order of
the Presiding Officer for good cause shown. Agency employees and consultants shall be made available as witnesses by
the Agency to the same extent that production of such witnesses is required of other parties under § 124.74(c)(4). (See
also § 124.85(b)(16).)

(e) The Presiding Officer shall prepare a written prehearing order reciting the actions taken at each prehearing
conference and setting forth the schedule for the hearing, unless a transcript has been taken and accurately reflects these
matters. The order shall include a written statement of the areas of factual agreement and disagreement and of the
methods and procedures to be used in developing the evidence and the respective duties of the parties in connection
therewith. This order shall control the subsequent course of the hearing unless modified by the Presiding Officer for
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good cause shown.

§ 124.84 Summary determination.

(a) Any party to an evidentiary hearing may move with or without supporting affidavits and briefs for a summary
determination in its favor upon any of the issues being adjudicated on the basis that there is no genuine issue of material
fact for determination. This motion shall be filed at least 45 days before the date set for the hearing, except that upon
good cause shown the motion may be filed at any time before the close of the hearing.

(b) Any other party may, within 30 days after service of the motion, file and serve a response to it or a
countermotion for summary determination. When a motion for summary determination is made and supported, a party
opposing the motion may not rest upon mere allegations or denials but must show, by affidavit or by other materials
subject to consideration by the Presiding Officer, that there is a genuine issue of material fact for determination at the
hearing.

(c) Affidavits shall be made on personal knowledge, shall set forth facts that would be admissible in evidence, and
shall show affirmatively that the affiant is competent to testify to the matters stated therein.

(d) The Presiding Officer may set the matter for oral argument and call for the submission of proposed findings,
conclusions, briefs, or memoranda of law. The Presiding Officer shall rule on the motion not more than 30 days after
the date responses to the motion are filed under paragraph (b) of this section.

(e) If all factual issues are decided by summary determination, no hearing will be held and the Presiding Officer
shall prepare an initial decision under § 124.89. If summary determination is denied or if partial summary determination
is granted, the Presiding Officer shall issue a memorandum opinion and order, interlocutory in character, and the
hearing will proceed on the remaining issues. Appeals from interlocutory rulings are governed by § 124.90.

(f) Should it appear from the affidavits of a party opposing a motion for summary determination that he or she
cannot for reasons stated present, by affidavit or otherwise, facts essential to justify his or her opposition, the Presiding
Officer may deny the motion or order a continuance to allow additional affidavits or other information to be obtained or
may make such other order as is just and proper.

§ 124.85 Hearing procedure.

(a)(1) The permit applicant always bears the burden of persuading the Agency that a permit authorizing pollutants
to be discharged should be issued and not denied. This burden does not shift.

Note. -- In many cases the documents contained in the administrative record, in particular the fact sheet or
statement of basis and the response to comments, should adequately discharge this burden.

(2) The Agency has the burden of going forward to present an affirmative case in support of any challenged
condition of a final permit.

(3) Any hearing participant who, by raising material issues of fact, contends:

(i) That particular conditions or requirements in the permit are improper or invalid, and who desires either:

(A) The inclusion of new or different conditions or requirements; or

(B) The deletion of those conditions or requirements; or

(ii) That the denial or issuance of a permit is otherwise improper or invalid, shall have the burden of going forward
to present an affirmative case at the conclusion of the Agency case on the challenged requirement.

Page 141
48 FR 14146



(b) The Presiding Officer shall conduct a fair and impartial hearing, take action to avoid unnecessary delay in the
disposition of the proceedings, and maintain order. For these purposes, the Presiding Officer may:

(1) Arrange and issue notice of the date, time, and place of hearings and conferences;

(2) Establish the methods and procedures to be used in the development of the evidence;

(3) Prepare, after considering the views of the participants, written statements of areas of factual disagreement
among the participants;

(4) Hold conferences to settle, simplify, determine, or strike any of the issues in a hearing, or to consider other
matters that may facilitate the expeditious disposition of the hearing;

(5) Administer oaths and affirmations;

(6) Regulate the course of the hearing and govern the conduct of participants;

(7) Examine witnesses;

(8) Identify and refer issues for interlocutory decision under § 124.90;

(9) Rule on, admit, exclude, or limit evidence;

(10) Establish the time for filing motions, testimony, and other written evidence, briefs, findings, and other
submissions;

(11) Rule on motions and other procedural matters pending before him, including but not limited to motions for
summary determination in accordance with § 124.84;

(12) Order that the hearing be conducted in stages whenever the number of parties is large or the issues are
numerous and complex;

(13) Take any action not inconsistent with the provisions of this Subpart for the maintenance of order at the hearing
and for the expeditious, fair, and impartial conduct of the proceeding;

(14) Provide for the testimony of opposing witnesses to be heard simultaneously or for such witnesses to meet
outside the hearing to resolve or isolate issues or conflicts;

(15) Order that trade secrets be treated as confidential business information in accordance with §§ 122.7 (NPDES)
and 270.12 (RCRA) and 40 CFR Part 2; and

(16) Allow such cross-examination as may be required for a full and true disclosure of the facts. No
cross-examination shall be allowed on questions of policy except to the extent required to disclose the factual basis for
permit requirements, or on questions of law, or regarding matters (such as the validity of effluent limitations guidelines)
that are not subject to challenge in an evidentiary hearing. No Agency witnesses shall be required to testify or be made
available for cross-examination on such matters. In deciding whether or not to allow cross-examination, the Presiding
Officer shall consider the likelihood of clarifying or resolving a disputed issue of material fact compared to other
available methods. The party seeking cross-examination has the burden of demonstrating that this standard has been
met.

(c) All direct and rebuttal evidence at an evidentiary hearing shall be submitted in written form, unless, upon
motion and good cause shown, the Presiding Officer determines that oral presentation of the evidence on any particular
fact will materially assist in the efficient identification and clarification of the issues. Written testimony shall be
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prepared in narrative form.

(d)(1) The Presiding Officer shall admit all relevant, competent, and material evidence, except evidence that is
unduly repetitious. Evidence may be received at any hearing even though inadmissible under the rules of evidence
applicable to judicial proceedings. The weight to be given evidence shall be determined by its reliability and probative
value.

(2) The administrative record required by § 124.18 shall be admitted and received in evidence. Upon motion by any
party the Presiding Officer may direct that a witness be provided to sponsor a portion or portions of the administrative
record. The Presiding Officer, upon finding that the standards in § 124.85(b)(3) have been met, shall direct the
appropriate party to produce the witness for cross-examination. If a sponsoring witness cannot be provided, the
Presiding Officer may reduce the weight accorded the appropriate portion of the record.

[Note. -- Receiving the administrative record into evidence automatically serves several purposes: (1) it documents
the prior course of the proceedings; (2) it provides a record of the views of affected persons for consideration by the
agency decisionmaker; and (3) it provides factual material for use by the decisionmaker.]

(3) Whenever any evidence or testimony is excluded by the Presiding Officer as inadmissible, all such evidence or
testimony existing in written form shall remain a part of the record as an offer of proof. The party seeking the admission
of oral testimony may make an offer of proof, by means of a brief statement on the record describing the testimony
excluded.

(4) When two or more parties have substantially similar interests and positions, the Presiding Officer may limit the
number of attorneys or other party representatives who will be permitted to cross-examine and to make and argue
motions and objections on behalf of those parties. Attorneys may, however, engage in cross-examination relevant to
matters not adequately covered by previous cross-examination.

(5) Rulings of the Presiding Officer on the admissibility of evidence or testimony, the propriety of
cross-examination, and other procedural matters shall appear in the record and shall control further proceedings, unless
reversed as a result of an interlocutory appeal taken under § 124.90.

(6) All objections shall be made promptly or be deemed waived. Parties shall be presumed to have taken exception
to an adverse ruling. No objection shall be deemed waived by further participation in the hearing.

§ 124.86 Motions.

(a) Any party may file a motion (including a motion to dismiss a particular claim on a contested issue) with the
Presiding Officer on any matter relating to the proceeding. All motions shall be in writing and served as provided in §
124.80 except those made on the record during an oral hearing before the Presiding Officer.

(b) Within 10 days after service of any written motion, any part to the proceeding may file a response to the motion.
The time for response may be shortened to 3 days or extended for an additional 10 days by the Presiding Officer for
good cause shown.

(c) Notwithstanding § 122.4, any party may file with the Presiding Officer a motion seeking to apply to the permit
any regulatory or statutory provision issued or made available after the issuance of the permit under § 124.15. The
Presiding Officer shall grant any motion to apply a new statutory provision unless he or she finds it contrary to
legislative intent. The Presiding Officer may grant a motion to apply a new regulatory requirement when appropriate to
carry out the purpose of CWA, and when no party would be unduly prejudiced thereby.

§ 124.87 Record of hearings.
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(a) All orders issued by the Presiding Officer, transcripts of oral hearings or arguments, written statements of
position, written direct and rebuttal testimony, and any other data, studies, reports, documentation, information and
other written material of any kind submitted in the proceeding shall be a part of the hearing record and shall be available
to the public except as provided in §§ 122.7 (NPDES) and 270.12 (RCRA), in the Office of the Regional Hearing Clerk,
as soon as it is received in that office.

(b) Evidentiary hearings shall be either stenographically reported verbatim or tape recorded, and thereupon
transcribed. After the hearing, the reporter shall certify and file with the Regional Hearing Clerk:

(1) The original of the transcript, and

(2) The exhibits received or offered into evidence at the hearing.

(c) The Regional Hearing Clerk shall promptly notify each of the parties of the filing of the certified transcript of
proceedings. Any party who desires a copy of the transcript of the hearing may obtain a copy of the hearing transcript
from the Regional Hearing Clerk upon payment of costs.

(d) The Presiding Officer shall allow witnesses, parties, and their counsel an opportunity to submit such written
proposed corrections of the transcript of any oral testimony taken at the hearing, pointing out errors that may have been
made in transcribing the testimony, as are required to make the transcript conform to the testimony. Except in unusual
cases, no more than 30 days shall be allowed for submitting such corrections from the day a complete transcript of the
hearing becomes available.

§ 124.88 Proposed findings of fact and conclusions; brief.

Within 45 days after the certified transcript is filed, any party may file with the Regional Hearing Clerk proposed
findings of fact and conclusions of law and a brief in support thereof. Briefs shall contain appropriate references to the
record. A copy of these findings, conclusions, and brief shall be served upon all the other parties and the Presiding
Officer. The Presiding Officer, for good cause shown, may extend the time for filing the proposed findings and
conclusions and/or the brief. The Presiding Officer may allow reply briefs.

§ 124.89 Decisions.

(a) The Presiding Officer shall review and evaluate the record, including the proposed findings and conclusions,
any briefs filed by the parties, and any interlocutory decisions under § 124.90 and shall issue and file his initial decision
with the Regional Hearing Clerk. The Regional Hearing Clerk shall immediately serve copies of the initial decision
upon all parties (or their counsel of record) and the Administrator.

(b) The initial decision of the Presiding Officer shall automatically become the final decision 30 days after its
service unless within that time:

(1) A party files a petition for review by the Administrator pursuant to § 124.91; or

(2) The Administrator sua sponte files a notice that he or she will review the decision pursuant to § 124.91.

§ 124.90 Interlocutory appeal.

(a) Except as provided in this section, appeals to the Administrator may be taken only under § 124.91. Appeals
from orders or rulings may be taken under this section only if the Presiding Officer, upon motion of a party, certifies
those orders or rulings to the Administrator for appeal on the record. Requests to the Presiding Officer for certification
must be filed in writing within 10 days of service of notice of the order, ruling, or decision and shall state briefly the
grounds relied on.
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(b) The Presiding Officer may certify an order or ruling for appeal to the Administrator if:

(1) The order or ruling involves an important question on which there is substantial ground for difference of
opinion, and

(2) Either:

(i) An immediate appeal of the order or ruling will materially advance the ultimate completion of the proceeding; or

(ii) A review after the final order is issued will be inadequate or ineffective.

(c) If the Administrator decides that certification was improperly granted, he or she shall decline to hear the appeal.
The Administrator shall accept or decline all interlocutory appeals within 30 days of their submission; if the
Administrator takes no action within that time, the appeal shall be automatically dismissed. When the Presiding Officer
declines to certify an order or ruling to the Administrator for an interlocutory appeal, it may be reviewed by the
Administrator only upon appeal from the initial decision of the Presiding Officer, except when the Administrator
determines, upon motion of a party and in exceptional circumstances, that to delay review would not be in the public
interest. Such motion shall be made within 5 days after receipt of notification that the Presiding Officer has refused to
certify an order or ruling for interlocutory appeal to the Administrator. Ordinarily, the interlocutory appeal will be
decided on the basis of the submissions made to the Presiding Officer. The Administrator may, however, allow briefs
and oral argument.

(d) In exceptional circumstances, the Presiding Officer may stay the proceeding pending a decision by the
Administrator upon an order or ruling certified by the Presiding Officer for an interlocutory appeal, or upon the denial
of such certification by the Presiding Officer.

(e) The failure to request an interlocutory appeal shall not prevent taking exception to an order or ruling in an
appeal under § 124.91.

§ 124.91. Appeal to the Administrator.

(a)(1) Within 30 days after service of an initial decision, or a denial in whole or in part of a request for an
evidentiary hearing, any party or requester, as the case may be, may appeal any matter set forth in the initial decision or
denial, or any adverse order or ruling to which the party objected during the hearing, by filing with the Administrator
notice of appeal and petition for review. The petition shall include a statement of the supporting reasons and, when
appropriate, a showing that the initial decision contains:

(i) A finding of fact or conclusion of law which is clearly erroneous, or

(ii) An exercise of discretion or policy which is important and which the Administrator should review.

(2) Within 15 days after service of a petition for review under paragraph (c)(1) of this section, any other party to the
proceeding may file a responsive petition.

(3) Policy decisions made or legal conclusions drawn in the course of denying a request for an evidentiary hearing
may be reviewed and changed by the Administrator in an appeal under this section.

(b) Within 30 days of an initial decision or denial or a request for an evidentiary hearing the Administrator may,
sua sponte, review such decision. Within 7 days after the Administrator has decided under this section to review an
initial decision or the denial of a request for an evidentiary hearing, notice of that decision shall be served by mail upon
all affected parties and the Regional Administrator.

(c)(1) Within a reasonable time following the filing of the petition for review, the Administrator shall issue an order
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either granting or denying the petition for review. When the Administrator grants a petition for review or determines
under paragraph (b) of this section to review a decision, the Administrator may notify the parties that only certain issues
shall be briefed.

(2) Upon granting a petition for review, the Regional Hearing Clerk shall promptly forward a copy of the record to
the Judicial Officer and shall retain a complete duplicate copy of the record in the Regional Office.

(d) Notwithstanding the grant of a petition for review or a determination under paragraph (b) of this section to
review a decision, the Administrator may summarily affirm without opinion and initial decision or the denial of a
request for an evidentiary hearing.

(e) A petition to the Administrator under paragraph (a) of this section for review of any initial decision or the denial
of an evidentiary hearing is, under 5 U.S.C. § 704, a prerequisite to the seeking of judicial review of the final decision
of the Agency.

(f) If a party timely files a petition for review or if the Administrator sua sponte orders review, then, for purposes
of judicial review, final Agency action on an issue occurs as follows:

(1) If the Administrator denies review or summarily affirms without opinion as provided in § 124.91(d), then the
initial decision or denial becomes the final Agency action and occurs upon the service of notice of the Administrator's
action.

(2) If the Administrator issues a decision without remanding the proceeding then the final permit, redrafted as
required by the Administrator's original decision, shall be reissued and served upon all parties to the appeal.

(3) If the Administrator issues a decision remanding the proceeding, then final Agency action occurs upon
completion of the remanded proceeding, including any appeals to the Administrator from the results of the remanded
proceeding.

(g) The petitioner may file a brief in support of the petition within 21 days after the Administrator has granted a
petition for review. Any other party may file a responsive brief within 21 days of service of the petitioner's brief. The
petitioner then may file a reply brief within 14 days of service of the responsive brief. Any person may file an amicus
brief for the consideration of the Administrator within the same time periods that govern reply briefs. If the
Administrator determines, sua sponte, to review an initial Regional Administrator's decision or the denial of a request
for an evidentiary hearing, the Administrator shall notify the parties of the schedule for filing briefs.

(h) Review by the Administrator of an initial decision or the denial of an evidentiary hearing shall be limited to the
issues specified under paragraph (a) of this section, except that after notice to all parties, the Administrator may raise
and decide other matters which he or she considers material on the basis of the record.

Subpart F -- Non-Adversary Panel Procedures

§ 124.111 Applicability.

(a) Except as set forth in this Subpart, this Subpart applies in lieu of, and to complete exclusion of, Subparts A
through E in the following cases:

(1)(i) In any proceedings for the issuance of any NPDES permit which constitutes "initial licensing" under the
Administrative Procedure Act, when the Regional Administrator elects to apply this Subpart and explicitly so states in
the public notice of the draft permit under § 124.10 or in a supplemental notice under § 124.14. If an NPDES draft
permit is processed under this Subpart, any other draft permits which have been consolidated with the NPDES draft
permit under § 124.4 shall likewise be processed under this Subpart, except for PSD permits when the Regional
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Administrator makes a finding under § 124.4(e) that consolidation would be likely to result in missing the one year
statutory deadline for issuing a final PSD permit under the CAA.

(ii) "Initial licensing" includes both the first decision on an NPDES permit applied for by a discharger that has not
previously held one and the first decision on any variance requested by a discharger.

(iii) To the extent this Subpart is used to process a request for a variance under CWA section 301(h), the term
"Administrator or a person designated by the Administrator" shall be substituted for the term "Regional Administrator".

(2) In any proceeding for which a hearing under this Subpart was granted under § 124.75 following a request for a
formal hearing under § 124.74. See §§ 124.74(c)(8) and 124.75(a)(2).

(3) Whenever the Regional Administrator determines as a matter of discretion that the more formalized
mechanisms of this Subpart should be used to process draft NPDES general permits (for which evidentiary hearings are
unavailable under § 124.71), or draft RCRA or draft UIC permits.

(b) EPA shall not apply these procedures to a decision on a variance where Subpart E proceedings are
simultaneously pending on the other conditions of the permit. See § 124.64(b).

§ 124.112 Relation to other subparts.

The following provisions of Subparts A through E apply to proceedings under this Subpart:

(a)(1) §§ 124.1 through 124.10.

(2) § 124.14 "Reopening of comment period."

(3) § 124.16 "Stays of contested permit conditions."

(4) § 124.20 "Computation of time."

(b)(1) § 124.41 "Definitions applicable to PSD Permits."

(2) § 124.42 "Additional procedures for PSD permits affecting Class I Areas."

(c)(1) §§ 124.51 through 124.56.

(2) § 124.57(c) "Public notice."

(3) §§ 124.58 through 124.66.

(d)(1) § 124.72 "Definitions," except for the definition of "Presiding Officer," see § 124.119.

(2) § 124.73 "Filing."

(3) § 124.78 "Ex parte communications."

(4) § 124.80 "Filing and service."

(5) § 124.85(a) (Burden of proof).

(6) § 124.86 "Motions."

(7) § 124.87 "Record of hearings."
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(8) § 124.90 "Interlocutory appeal."

(e) In the case of permits to which this Subpart is made applicable after a final permit has been issued under §
124.15, either by the grant under § 124.75 of a hearing request under § 124.74, or by notice of supplemental
proceedings under § 124.14, §§ 124.13 and 124.76 shall also apply.

§ 124.113 Public notice of draft permits and public comment period.

Public notice of a draft permit under this Subpart shall be given as provided in §§ 124.10 and 124.57. At the
discretion of the Regional Administrator, the public comment period specified in this notice may include an opportunity
for a public hearing under § 124.12.

§ 124.114 Request for hearing.

(a) By the close of the comment period under § 124.113, any person may request the Regional Administrator to
hold a panel hearing on the draft permit by submitting a written request containing the following:

(1) A brief statement of the interest of the person requesting the hearing;

(2) A statement of any objections to the draft permit;

(3) A statement of the issues which such person proposes to raise for consideration at the hearing; and

(4) Statements meeting the requirements of § 124.74(c)(1)-(5).

(b) Whenever (1) a written request satisfying the requirements of paragraph (a) of this section has been received
and presents genuine issues of material fact, or (2) the Regional Administrator determines sua sponte that a hearing
under this Subpart is necessary or appropriate, the Regional Administrator shall notify each person requesting the
hearing and the applicant, and shall provide public notice under § 124.57(c). If the Regional Administrator determines
that a request does not meet the requirements of paragraph (a) of this section or does not present genuine issues of fact,
the Regional Administrator may deny the request for the hearing and shall serve written notice of that determination on
all persons requesting the hearing.

(c) The Regional Administrator may also decide before a draft permit is prepared under § 124.6 that a hearing
should be held under this section. In such cases, the public notice of the draft permit shall explicitly so state and shall
contain the information required by § 124.57(c). This notice may also provide for a hearing under § 124.12 before a
hearing is conducted under this section.

§ 124.115 Effect of denial of or absence of request for hearing.

If no request for a hearing is made under § 124.114, or if all such requests are denied under that section, the
Regional Administrator shall then prepare a recommended decision under § 124.124. Any person whose hearing request
has been denied may then appeal that recommended decision to the Administrator as provided in § 124.91.

§ 124.116 Notice of hearing.

(a) Upon granting a request for a hearing under § 124.114 the Regional Administrator shall promptly publish a
notice of the hearing as required under § 124.57(c). The mailed notice shall include a statement which indicates whether
the Presiding Officer or the Regional Administrator will issue the Recommended decision. The mailed notice shall also
allow the participants at least 30 days to submit written comments as provided under § 124.118.

(b) The Regional Administrator may also give notice of a hearing under this section at the same time as notice of a
draft permit under § 124.113. In that case the comment periods under §§ 124.113 and 124.118 shall be merged and held
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as a single public comment period.

(c) The Regional Administrator may also give notice of hearing under this section in response to a hearing request
under § 124.74 as provided in § 124.75.

§ 124.117 Request to participate in hearing.

(a) Persons desiring to participate in any hearing noticed under this section, shall file a request to participate with
the Regional Hearing Clerk before the deadline set forth in the notice of the grant of the hearing. Any person filing such
a request becomes a party to the proceedings within the meaning of the Administrative Procedure Act. The request shall
include:

(1) A brief statement of the interest of the person in the proceeding;

(2) A brief outline of the points to be addressed;

(3) An estimate of the time required; and

(4) The requirements of § 124.74(c)(1)-(5).

(5) If the request is submitted by an organization, a nonbinding list of the persons to take part in the presentation.

(b) As soon as practicable, but in no event later than 2 weeks before the scheduled date of the hearing, the Presiding
Officer shall make a hearing schedule available to the public and shall mail it to each person who requested to
participate in the hearing.

§ 124.118 Submissiom of written comments on draft permit.

(a) No later than 30 days before the scheduled start of the hearing (or such other date as may be set forth in the
notice of hearing), each party shall file all of its comments on the draft permit, based on information in the
administrative record and any other information which is or reasonably could have been available to that party. All
comments shall include any affidavits, studies, data, tests, or other materials relied upon for making any factual
statements in the comments.

(b)(1) Written comments filed under paragraph (a) of this section shall constitute the bulk of the evidence submitted
at the hearing. Oral statements at the hearing should be brief and in the nature of argument. They shall be restricted
either to points that could not have been made in written comments, or to emphasize points which are made in the
comments, but which the party believes can more effectively be argued in the hearing context.

(2) Notwithstanding the foregoing, within two weeks prior to the deadline specified in paragraph (a) of this section
for the filing of comments, any party may move to submit all or part of its comments orally at the hearing in lieu of
submitting written comments and the Presiding Officer shall, within one week, grant such motion if the Presiding
Officer finds that the party will be prejudiced if required to submit the comments in written form.

(c) Parties to any hearing may submit written material in response to the comments filed by other parties under
paragraph (a) of this section at the time they appear at the panel stage of the hearing under § 124.120.

§ 124.119 Presiding Officer.

(a)(1)(i) Before giving notice of a hearing under this Subpart in a proceeding involving an NPDES permit, the
Regional Administrator shall request that the Chief Administrative Law Judge assign an Administrative Law Judge as
the Presiding Officer. The Chief Administrative Law Judge shall then make the assignment.
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(ii) If all parties to such a hearing waive in writing their statutory right to have an Administrative Law Judge named
as the Presiding Officer in a hearing subject to this subparagraph the Regional Administrator may name a Presiding
Officer under paragraph (a)(2)(ii) of this section.

(2) Before giving notice of a hearing under this Subpart in a proceeding which does not involve an NPDES permit
or a RCRA permit termination, the Regional Administrator shall either:

(i) Request that the Chief Administrative Law Judge assign an Administrative Law Judge as the Presiding Officer.
The Chief Administrative Law Judge may thereupon make such an assignment if he concludes that the other duties of
his office allow, or

(ii) Name a lawyer permanently or temporarily employed by the Agency and without prior connection with the
proceeding to serve as Presiding Officer;

(iii) If the Chief Administrative Law Judge declines to name an Administrative Law Judge as Presiding Officer
upon receiving a request under paragraph (a)(2)(i) of this section, the Regional Administrator shall name a Presiding
Officer under paragraph (a)(2)(ii) of this section.

(b) It shall be the duty of the Presiding Officer to conduct a fair and impartial hearing. The Presiding Officer shall
have the authority:

(1) Conferred by § 124.85(b)(1)-(15), § 124.83 (b) and (c), and;

(2) To receive relevant evidence, provided that all comments under §§ 124.113 and 124.118, the record of the panel
hearing under § 124.120, and the administrative record, as defined in § 124.9 or in § 124.18 as the case may be shall be
received in evidence, and

(3) Either upon motion or sua sponte, to change the date of the hearing under § 124.120, or to recess such a hearing
until a future date. In any such case the notice required by § 124.10 shall be given.

§ 124.120 Panel hearing.

(a) A Presiding Officer shall preside at each hearing held under this Subpart. An EPA panel shall also take part in
the hearing. The panel shall consist of three or more EPA temporary or permanent employees having special expertise
or responsibility in areas related to the hearing issue, at least two of whom shall not have taken part in writing the draft
permit. If appropriate for the evaluation of new or different issues presented at the hearing, the panel membership, at the
discretion of the Regional Administrator, may change or may include persons not employed by EPA.

(b) At the time of the hearing notice under § 124.116, the Regional Administrator shall designate the persons who
shall serve as panel members for the hearing and the Regional Administrator shall file with the Regional Hearing Clerk
the name and address of each person so designated. The Regional Administrator may also designate EPA employees
who will provide staff support to the panel but who may or may not serve as panel members. The designated persons
shall be subject to the ex parte rules in § 124.78. The Regional Administrator may also designate Agency trial staff as
defined in § 124.78 for the hearing.

(c) At any time before the close of the hearing the Presiding Officer, after consultation with the panel, may request
that any person having knowledge concerning the issues raised in the hearing and not then scheduled to participate
therein appear and testify at the hearing.

(d) The panel members may question any person participating in the panel hearing. Cross-examination by persons
other than panel members shall not be permitted at this stage of the proceeding except when the Presiding Officer
determines, after consultation with the panel, that the cross-examination would expedite consideration of the issues.
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However, the parties may submit written questions to the Presiding Officer for the Presiding Officer to ask the
participants, and the Presiding Officer may, after consultation with the panel, and at his or her sole discretion, ask these
questions.

(e) At any time before the close of the hearing, any party may submit to the Presiding Officer written questions
specifically directed to any person appearing or testifying in the hearing. The Presiding Officer, after consultation with
the panel may, at his sole discretion, ask the written question so submitted.

(f) Within 10 days after the close of the hearing, any party shall submit such additional written testimony,
affidavits, information, or material as they consider relevant or which the panel may request. These additional
submissions shall be filed with the Regional Hearing Clerk and shall be a part of the hearing record.

§ 124.121 Opportunity for cross-examination.

(a) Any party to a panel hearing may submit a written request to cross-examine any issue of material fact. The
motion shall be submitted to the Presiding Officer within 15 days after a full transcript of the panel hearing is filed with
the Regional Hearing Clerk and shall specify:

(1) The disputed issue(s) of material fact. This shall include an explanation of why the questions at issue are factual
rather than of an analytical or policy nature, the extent to which they are in dispute in light of the then-existing record,
and the extent to which they are material to the decision on the application; and

(2) The person(s) to be cross-examined, and an estimate of the time necessary to conduct the cross-examination.
This shall include a statement explaining how the cross-examination will resolve the disputed issues of material fact.

(b) After receipt of all motions for cross-examination under paragraph (a) of this section, the Presiding Officer,
after consultation with the hearing panel, shall promptly issue an order either granting or denying each request. Orders
granting requests for cross-examination shall be served on all parties and shall specify:

(1) The issues on which cross-examination is granted;

(2) The persons to be cross-examined on each issue;

(3) The persons allowed to conduct cross-examination;

(4) Time limits for the examination of witnesses by each cross-examiner; and

(5) The date, time, and place of the supplementary hearing at which cross-examination shall take place.

(6) In issuing this order, the Presiding Officer may determine that two or more parties have the same or similar
interests and that to prevent unduly repetitious cross-examination, they should be required to choose a single
representative for purposes of cross-examination. In that case, the order shall simply assign time for cross-examination
without further identifying the representative. If the designated parties fail to choose a single representative, the
Presiding Officer may divide the assigned time among the representatives or issue any other order which justice may
require.

(d) The Presiding Officer and, to the extent possible, the members of the hearing panel shall be present at the
supplementary hearing. During the course of the hearing, the Presiding Officer shall have authority to modify any order
issued under paragraph (b) of this section. A record will be made under § 124.87.

(e)(1) No later than the time set for requesting cross-examination, a party may request that alternative methods of
clarifying the record (such as the submission of additional written information) be used in lieu of or in addition to
cross-examination. The Presiding Officer shall issue an order granting or denying this request at the time he or she
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issues (or would have issued) an order granting or denying a request for cross-examination, under paragraph (b) of this
section. If the request for an alternative method is granted, the order shall specify the alternative and any other relevant
information (such as the due date for submitting written information).

(2) In passing on any request for cross-examination submitted under paragraph (a) of this section, the Presiding
Officer may, as a precondition to ruling on the merits of the request, require alternative means of clarifying the record to
be used whether or not a request to do so has been made. The party requesting cross-examination shall have one week to
comment on the results of using the alternative method. After considering these comments the Presiding Officer shall
issue an order granting or denying the request for cross-examination.

(f) The provisions of § 124.85(d)(2) apply to proceedings under this Subpart.

§ 124.122 Record for final permit.

The record on which the final permit shall be based in any proceeding under this Subpart consists of:

(a) The administrative record compiled under §§ 124.9 or 124.18 as the case may be;

(b) Any material submitted under § 124.78 relating to ex parte contacts;

(c) All notices issued under § 124.113;

(d) All requests for hearings, and rulings on those requests, received or issued under § 124.114;

(e) Any notice of hearing issued under § 124.116;

(f) Any request to participate in the hearing received under § 124.117;

(g) All comments submitted under § 124.118, any motions made under that section and the rulings on them, and
any comments filed under § 124.113;

(h) The full transcript and other material received into the record of the panel hearing under § 124.120;

(i) Any motions for, or rulings on, cross-examination filed or issued under § 124.121;

(j) Any motions for, orders for, and the results of, any alternatives to cross-examination under § 124.121; and

(k) The full transcript of any cross-examination held.

§ 124.123 Filing of brief, proposed findings of fact and conclusions of law and proposed modified permit.

Unless otherwise ordered by the Presiding Officer, each party may, within 20 days after all requests for
cross-examination are denied or after a transcript of the full hearing including any cross-examination becomes available,
submit proposed findings of fact; conclusions regarding material issues of law, fact, or discretion; a proposed modified
permit (if such person is urging that the draft or final permit be modified); and a brief in support thereof; together with
references to relevant pages of transcript and to relevant exhibits. Within 10 days thereafter each party may file a reply
brief concerning matters contained in opposing briefs and containing alternative findings of fact; conclusions regarding
material issues of law, fact, or discretion; and a proposed modified permit where appropriate. Oral argument may be
held at the discretion of the Presiding Officer on motion of any party or sua sponte.

§ 124.124 Recommended decision.

The person named to prepare the decision shall, as soon as practicable after the conclusion of the hearing, evaluate
the record of the hearing and prepare and file a recommended decision with the Regional Hearing Clerk. That person
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may consult with, and receive assistance from, any member of the hearing panel in drafting the recommended decision,
and may delegate the preparation of the recommended decision to the panel or to any member or members of it. This
decision shall contain findings of fact, conclusions regarding all material issues of law, and a recommendation as to
whether and in what respect the draft or final permit should be modified. After the recommended decision has been
filed, the Regional Hearing Clerk shall serve a copy of that decision on each party and upon the Administrator.

§ 124.125 Appeal from or review of recommended decision.

(a)(1) Within 30 days after service of the recommended decision, any party may take exception to any matter set
forth in that decision or to any adverse order or ruling of the Presiding Officer to which that party objected, and may
appeal those exceptions to the Administrator as provided in § 124.91, except that references to "initial decision" will
mean recommended decision under § 124.124.

§ 124.126 Final decision.

As soon as practicable after all appeal proceedings have been completed, the Administrator shall issue a final
decision. That final decision shall include findings of fact; conclusions regarding material issue of law, fact, or
discretion, as well as reasons therefore; and a modified permit to the extent appropriate. It may accept or reject all or
part of the recommended decision. The Administrator may delegate some or all of the work of preparing this decision to
a person or persons without substantial prior connection with the matter. The Administrator or his or her designee may
consult with the Presiding Officer, members of the hearing panel, or any other EPA employee other than members of
the Agency Trial Staff under § 124.78 in preparing the final decision. The Hearing Clerk shall file a copy of the
decision on all parties.

§ 124.127 Final decision if there is no review.

If no party appeals a recommended decision to the Administrator, and if the Administrator does not elect to review
it, the recommended decision becomes the final decision of the Agency upon the expiration of the time for filing any
appeals.

§ 124.128 Delegation of authority; time limitations.

(a) The Administrator may delegate to a Judicial Officer any or all of his or her authority under this Subpart.

(b) The failure of the Administrator, Regional Administrator, or Presiding Officer to do any act within the time
periods specified under this Part shall not waive or diminish any right, power, or authority of the United States
Environmental Protection Agency.

(c) Upon a showing by any party that it has been prejudiced by a failure of the Administrator, Regional
Administrator, or Presiding Officer to do any act within the time periods specified under this Part the Administrator,
Regional Administrator, or Presiding Officer, as the case may be, may grant that party such relief of a procedural nature
(including extension of any time for compliance or other action) as may be appropriate.

Appendix A to Part 124 -- Guide to Decisionmaking Under Part 124

This Appendix is designed to assist in reading the procedural requirements set out in Part 124. It consists of two
flow charts.

Figure 1 diagrams the more conventional sequence of procedures EPA expects to follow in processing permits
under this Part. It outlines how a permit will be applied for, how a draft permit will be prepared and publicly noticed for
comment, and how a final permit will be issued under the procedures in Subpart A.

This permit may then be appealed to the Administrator, as specified both in Subpart A (for RCRA, UIC, or PSD
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permits), or Subpart E or F (for NPDES permits). The first flow chart also briefly outlines which permit decisions are
elgible for which types of appeal.

Part 124 also contains special "non-adversary panel hearing" procedures based on the "initial licensing" provisions
of the Administrative Procedure Act. These procedures are set forth in Subpart F. In some cases, EPA may only decide
to make those procedures applicable after it has gone through the normal Subpart A procedures on a draft permit. This
process is also diagrammed in Figure 1.

Figure 2 sets forth the general procedure to be followed where these Subpart F procedures have been made
applicable to a permit from the beginning.

Both flow charts outline a sequence of events directed by arrows. The boxes set forth elements of the permit
process; and the diamonds indicate key decisionmaking points in the permit process.

The charts are discussed in more detail below.

Figure 1 -- Conventional EPA Permitting Procedures

This chart outlines the procedures for issuing permits whenever EPA does not make use of the special "panel
hearing" procedures in Subpart F. The major steps depicted on this chart are as follows:

1. The permit process can begin in any one of the following ways:

a. Normally, the process will begin when a person applies for a permit under §§ 122.21 (NPDES), 144.31 (UIC),
233.4 (404), and 270.10 (RCRA) and 124.3.

b. In other cases, EPA may decide to take action on its own initiative to change a permit or to issue a general
permit. This leads directly to preparation of a draft permit under § 124.6.

c. In addition, the permittee or any interested person (other than for PSD permits) may request modificiation,
revocation and reissuance or termination of a permit under §§ 122.62, 122.64 (NPDES), 144.39, 144.40 (UIC), 233.14,
233.15, (404), 270.41, 270.43 (RCRA), and 124.5.

Those requests can be handled in either of two ways:

i. EPA may tentatively decide to grant the request and issue a new draft permit for public comment, either with or
without requiring a new application.

ii. If the request is denied, an informal appeal to the Administrator is available.

2. The next major step in the permit process is the preparation of a draft permit. As the chart indicates, preparing a
draft permit also requires preparation of either a statement of basis ( § 124.7), a fact sheet ( § 124.5) or, compilation of
an "administrative record" ( § 124.9), and public notice ( § 124.10).

3. The next stage is the public comment period ( § 124.11). A public hearing under § 124.12 may be requested
before the close of the public comment period.

EPA has the discretion to hold a public hearing, even if there were no requests during the public comment period. If
EPA decides to schedule one, the public comment period will be extended through the close of the hearing. EPA also
has the discretion to conduct the public hearing under Subpart F panel procedures. (See Figure 2.)

The regulations provide that all arguments and factual materials that a person wishes EPA to consider in connection
with a particular permit must be placed in the record by the close of the public comment period ( § 124.13).
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4. Section 124.14 states that EPA, at any time before issuing a final permit decision may decide to either reopen or
extend the comment period, prepare a new draft permit and begin the process again from that point, or for RCRA and
UIC permits, or for NPDES permits that constitute "initial licensing", to begin "panel hearing" proceedings under
Subpart F. These various results are shown schematically.

5. The public comment period and any public hearing will be followed by issuance of a final permit decision ( §
124.15). As the chart shows, the final permit must be accompanied by a response to comments ( § 124.17) and be based
on the administrative record ( § 124.18).

6. After the final permit is issued, it may be appealed to higher agency authority. The exact form of the appeal
depends on the type of permit involved.

a. RCRA, UIC or PSD permits standing alone will be appealed directly to the Administrator under § 124.19.

b. NPDES permits which do not involve "initial licensing" may be appealed in an evidentiary hearing under
Subpart E. The regulations provide ( § 124.74) that if such a hearing is granted for an NPDES permit and if RCRA or
UIC permits have been consolidated with that permit under § 124.4 then closely related conditions of those RCRA or
UIC permits may be reexamined in an evidentiary hearing. PSD permits, however, may never be reexamined in a
Subpart E hearing.

c. NPDES permits which do involve "initial licensing" may be appealed in a panel hearing under Subpart F. The
regulations provide that if such a hearing is granted for an NPDES permit, consolidated RCRA, UIC, or PSD permits
may also be reexamined in the same proceeding.

As discussed below, this is only one of several ways the panel hearing procedures may be used under these
regulations.

7. This chart does not show EPA appeal procedures in detail. Procedures for appeal to the Administrator under §
124.19 are self-explanatory; Subpart F procedures are diagrammed in Figure 2; and Subpart E procedures are basically
the same that would apply in any evidentiary hearing.

However, the chart at this stage does reflect the provisions of § 124.60(b), which allows EPA, even after a formal
hearing has begun, to "recycle" a permit back to the draft permit stage at any time before that hearing has resulted in an
initial decision.

Figure 2 -- Non-Adversary Panel Procedures

This chart outlines the procedures for processing permits under the special "panel hearing" procedures of Subpart F.
These procedures were designed for making decisions that involve "initial licensing" NPDES permits. Those permits
include the first decisions on an NPDES permit applied for by any discharger that has not previously held one, and the
first decision on any statutory variance. In addition, these procedures will be used for any RCRA, UIC, or PSD permit
which has been consolidated with such an NPDES permit, and may be used, if the Regional Administrator so chooses,
for the issuance of individual RCRA or UIC permits. The steps depicted on this chart are as follows:

1. Application for a permit. These proceedings will generally begin with an application, since NPDES initial
licensing always will begin with an application.

2. Preparation of a draft permit. This is identical to the similar step in Figure 1.

3. Public comment period. This again is identical to the similar step in Figure 1. The Regional Administrator has
the opportunity to schedule an informal public hearing under § 124.12 during this period.

4. Requests for a panel hearing must be received by the end of the public comment period under § 124.113. See §
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124.114.

If a hearing request is denied, or if no hearing requests are received, a recommended decision will be issued based
on the comments received. The recommended decision may then be appealed to the Administrator. See § 124.115.

5. If a hearing is granted, notice of the hearing will be published in accordance with § 124.116 and will be followed
by a second comment period during which requests to participate and the bulk of the remaining evidence for the final
decision will be received ( §§ 124.117 and 124.118).

The regulations also allow EPA to move directly to this stage by scheduling a hearing when the draft permit is
prepared. In such cases the comment period on the draft permit under § 124.113 and the prehearing comment period
under § 124.118 would occur at the same time. EPA anticipates that this will be the more frequent practice when
permits are processed under panel procedures.

This is also a stage at which EPA can switch from the conventional procedures diagramed in Figure 1 to the panel
hearing procedures. As the chart indicates, EPA would do this by scheduling a panel hearing either through use of the
"recycle" provision in § 124.14 or in response to a request for a formal hearing under § 124.74.

6. After the close of the comment period, a panel hearing will be held under § 124.120, followed by any
cross-examination granted under § 124.121. The recommended decision will then be prepared ( § 124.124) and an
opportunity for appeal provided under § 124.125. A final decision will be issued after appeal proceedings, if any, are
concluded.

BILLING CODE 6560-50-M

BILLING CODE 6560-50-C

[See Material in original]

PART 125 -- CRITERIA AND STANDARDS FOR THE NATIONAL POLLUTANT DISCHARGE
ELIMINATION SYSTEM
The cross-references in Part 125 to former Parts 122 and 123 are revised as follows:

§ 125.3 [Amended]

(1) In § 125.3(a), change the reference from § 122.60 to § 122.41; the reference from § 122.61 to § 122.42; and the
reference from § 122.62 to § 122.44.

(2) In § 125.3(a)(2), change the reference from § 122.67(d) to § 122.29(d).

(3) In § 125.3(b), change the reference from § 122.53 to § 122.21.

(4) In § 125.3(c), change the reference from § 122.53 to § 122.21.

(5) In § 125.3(g)(4), change the reference from § 122.61(a)(1) to § 122.42(a)(1).

§ 125.30 [Amended]

(6) In § 125.30(b), change the reference from § 122.53(i)(1) to § 122.21(l)(1).

§ 125.59 [Amended]

(7) In § 125.59(d), change the reference from § 122.5(a)(3) to § 122.6(a)(3).
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§ 125.67 [Amended]

(8) In § 125.67, change the reference from § 122.14 to § 122.61.

§ 125.92 [Amended]

(9) In § 125.92, change the reference from § 122.53(j) to § 122.21(m).

§ 125.95 [Amended]

(10) In § 125.95, change the reference from § 122.53(i) to § 122.21(l).

§ 125.104 [Amended]

(11) In § 125.104(c)(2), change the reference from § 122.15 to § 122.62.

PART 146 -- UNDERGROUND INJECTION CONTROL PROGRAM: CRITERIA AND STANDARDS

The cross-references in Part 146 to former Parts 122 and 123 are revised as follows:

§ 146.01 [Amended]

(1) In § 146.01, change the references from 40 CFR Parts 122 and 123 to 40 CFR Parts 144 and 145.

§ 146.02 [Amended]

(2) In § 146.02, change the reference from 40 CFR Part 122 to 40 CFR Part 144.

§ 146.03 [Amended]

(3) In § 146.03, change the reference from § 122.35(b) to § 144.8(b); the reference from part 122 to Part 144; the
reference from Part 123 to Part 145; and the reference from § 122.37 to §§ 144.21-.26 and 144.15.

§ 146.04 [Amended]

(4) In § 146.04, change the reference from § 122.35 to § 144.8.

§ 146.07 [Amended]

(5) In § 146.07, change the reference from § 122.44 to § 144.55.

§ 146.09 [Amended]

(6) In § 146.09, change the reference from § 122.38 to § 144.31 (a), (c), (g); and change the reference from §
123.4(g) to § 144.22(f).

§ 146.10 [Amended]

(7) In § 146.10(d), change the reference from § 122.42(f) to § 144.52(a)(6); and change the reference from §
122.41(e) to § 144.51(n).

§ 146.14 [Amended]

(8) In § 146.14(a)(1), change the reference from § 122.4 to § 144.31; and change the reference from § 122.38(c) to
§ 144.31(g).
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(9) In § 146.14(a)(14), change the reference from § 122.44 to § 144.55.

(10) In § 146.14(a)(16), change the reference from § 122.42(a) to § 144.52(a)(1).

§ 146.15 [Amended]

(11) In § 146.15, change the reference from § 122.18(c)(4)(C)(ii) to § 144.9(b)(2).

(12) In § 146.15(i), change the reference from § 122.41(d) to § 144.51 (l)(6).

§ 146.23 [Amended]

(13) In § 146.23(b)(4), change the reference from § 122.42(e) to § 144.52(a)(5).

§ 146.24 [Amended]

(14) In § 146.24(a)(1), change the reference from § 122.4 to § 144.31; and change the reference from § 122.38(c) to
§ 144.31(g).

(15) In § 146.24(a)(13), change the reference from § 122.44 to § 144.55.

(16) In § 146.24(a)(14), change the reference from § 122.42(g) to § 144.52(a)(7).

§ 146.25 [Amended]

(17) In § 146.25(a), change the reference from § 122.18(c)(4)(C)(ii) to § 144.9(b)(2).

(18) In § 146.25(a)(8), change the reference from § 122.41(d) to § 144.51(1)(6).

§ 146.34 [Amended]

(19) In § 146.34(a)(1), change the reference from § 122.4 to § 144.31; and change the reference from § 122.38(c) to
§ 144.31(g).

(20) In § 146.34(a)(15), change the reference from § 122.42(9) to § 144.52(a)(7).

(21) In § 146.34(a)(16), change the reference from § 122.44 to § 144.55.

§ 146.35 [Amended]

(22) In § 146.35, change the reference from § 122.18(c)(4)(C)(ii) to § 144.9(b)(2).

(23) In § 146.35(h), change the reference from § 122.41(d) to § 144.51(1)(6).

§ 146.52 [Amended]

(24) In § 146.52(a), change the reference from § 122.37(c)(1) to § 144.26(a).

Title 40 of the Code of Federal Regulations is further amended as follows:

PART 260 -- [AMENDED]

§ 260.10 [Amended]

1. Section 260.10 is amended by removing the words "Parts 122" and "Part 123" in the definition of. "Designated
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facility" and substituting "Parts 270" and "Part 271", respectively.

Appendix I [Amended]

2. Appendix I to Part 260, entitled "Overview of Subtitle C Regulations" is amended by removing the words "Part
122" and substituting "Part 270" in two places under "Hazardous Waste Regulations."

3. Appendix I to Part 260, figure 3, entitled "Special Provisions for Certain Hazardous Waste", is amended by
removing the words "Part 122" and substituting Part 270 in the box entitled "It is subject to the following requirements
* * *"

4. Appendix I to Part 260, figure 4, entitled "Regulations for Hazardous Waste Not Covered in Diagram 3," is
amended by removing the words "Part 122" and substituting "Part 270" under "0/0 who don't qualify for interim status."

PART 261 -- [AMENDED]

§ 261.1 [Amended]

5. Section 261.1 paragraph (a) is amended by removing the words "Parts 122 through 124" and substituting "Parts
270, 271, and 124".

6. Section 261.1 paragraph (a)(1) is amended by removing the words "Parts 262 through 265 and 122 through 124"
and substituting the words "Parts 262 through 265, 270, 271 and 124".

§ 261.4 [Amended]

7. Section 261.4 paragraph (c) is amended by removing the words "Parts 262 through 265 and Parts 122 through
124" and substituting the words "Parts 262 through 265, 270, 271 and 124".

§ 261.5 [Amended]

8. Section 261.5 paragraphs (b), (e), (f), (g)(3)(i) and (g)(3)(ii) are amended by removing the words "Part 122" and
substituting the words "Part 270". Paragraph (g)(3)(iii) is amended by removing the words "Part 123" and substituting
the words "Part 271".

§ 261.6 [Amended]

9. Section 261.6, paragraph (a) is amended by removing the words "Parts 122 through 124" and substituting the
words "Parts 270, 271, and 124". Paragraph (b)(6) is amended by removing the words "Parts 122" and substituting the
words "Parts 270".

§ 261.7 [Amended]

10. Section 261.7, paragraph (a)(1) is amended by removing the words "Part 122" and substituting the words "Part
270". Paragraph (a)(2) is amended by removing the words "Parts 122" and substituting the words "Parts 270".

§ 261.20 [Amended]

11. Section 261.20 paragraph (b) is amended by removing the words "Part 122" and substituting the words "Part
270".

§ 261.30 [Amended]

12. Section 261.30 paragraph (c) is amended by removing the words "Part 122" and substituting the words "Part
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270".

PART 262 -- [AMENDED]

§ 262.10 [Amended]

13. Section 262.10 paragraph (d) is amended by removing the words "Parts 122" and substituting the words "Parts
270". The Note at the end of the section is amended by removing the words "Part 122" and substituting the words "Part
270".

§ 262.34 [Amended]

14. Section 262.34 paragraph (b) is amended by removing the words "Part 122" and substituting the words "Part
270".

§ 262.41 [Amended]

15. Section 262.41 paragraph (b) is amended by removing the words "Part 122" and substituting the words "Part
270".

§ 262.50 [Amended]

16. Section 262.50 is amended by removing the words "Part 123" from the Note, and substituting the words "Part
271".

§ 262.51 [Amended]

17. Section 262.51 is amended by removing the words "Part 122" and substituting the words "Part 270".

PART 263 -- [AMENDED]

§ 263.12 [Amended]

18. Section 263.12 is amended by removing the words "Parts 122," and substituting the words "Parts 270".

PART 264 -- [AMENDED]

§ 264.1 [Amended]

19. Section 264.1 paragraphs (c) and (e) are amended by removing the words "Part 122" and substituting the words
"Part 270".

20. Section 264.1 paragraph (d) is amended by removing the words " § 122.45" and substituting the words" §
144.14".

21. Section 264.1 paragraph (f) is amended by removing the words "Subparts A and B of Part 123" and substituting
the words "Subpart A of Part 271," and by removing the words "Subpart F of Part 123" and substituting the words
"Subpart B of Part 271".

§ 264.3 [Amended]

22. Section 264.3 is amended by removing the words " § 122.23" and substituting the words " § 270.70". The
comment is amended by removing the words "Parts 122" and substituting the words "Parts 270".
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§ 264.12 [Amended]

23. Section 264.12 paragraph (c) is amended by removing the words "Part 122" and substituting the words "Part
270".

§ 264.13 [Amended]

24. Section 264.13 paragraph (a)(1) is amended by removing the words "Part 122, Subparts A and B" and
substituting the words "Part 270". The comment is amended by removing the words "Part 122 Subpart B" and
substituting the words "Part 270".

§ 264.14 [Amended]

25. Section 264.14 is amended by removing the words "Part 122, Subpart B" from the comment after paragraph
(a)(2), and substituting the words "Part 270".

§ 264.15 [Amended]

26. Section 264.15 is amended by removing the words "Part 122 Subpart B" from the comment after paragraph
(b)(4), and substituting the words "Part 270".

§ 264.16 [Amended]

27. Section 264.16 is amended by removing the words "Part 122, Subpart B" from the comment after paragraph
(a)(1) and substituting the words "Part 270".

§ 264.18 [Amended]

28. Section 264.18 is amended by removing the words " § 122.25(a)(11)" in the comment after paragraph (a) and
substituting the words " § 270.14(b)(11)". The comment after paragraph (b)(1) is amended by removing the words "Part
122", "Part 123", and "Parts 122" and substituting the words "Part 270", "Part 271", and "Parts 270", respectively.

§ 264.32 [Amended]

29. Section 264.32 is amended by removing the words "Part 122, Subpart B" from the comment after paragraph (d),
and substituting the words "Part 270".

§ 264.35 [Amended]

30. Section 264.35 is amended by removing the words "Part 122, Subpart B" from the comment and substituting
the words "Part 270".

§ 264.93 [Amended]

31. Section 264.93 paragraph (c) is amended by removing the words " § 122.35" and substituting the words " §
144.8".

§ 264.94 [Amended]

32. Section 264.94 paragraph (c) is amended by removing the words " § 122.35" and substituting the words " §
144.8".

§ 264.112 [Amended]
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33. Section 264.112 paragraph (a) is amended by removing the words " § 122.25(a)(13)" and substituting the words
" § 270.14(b)(13)".

34. Section 264.112 paragraph (a)(2) is amended by removing the words "122.17" and substituting the words " §
270.42". The comment after paragraph (b) is amended by removing the words " § 122.17(c)" and substituting the words
" § 270.42(c)".

§ 264.113 [Amended]

35. Section 264.113 is amended by removing the words " § 122.17" and substituting the words " § 270.42".

§ 264.118 [Amended]

36. Section 264.118 paragraph (a) is amended by removing the words " § 122.25(a)(13)" and substituting the words
" § 270.14(b)(13)", and by removing the words " § 122.29" and substituting the words " § 270.32".

§ 264.272 [Amended]

37. Section 264.272 paragraph (b) is amended by removing the words to " § 122.27(c)" and substituting the words "
§ 270.63".

§ 264.340 [Amended]

38. Section 264.340 paragraph (c) is amended by removing the words to " § 122.27(b)" and substituting the words "
§ 270.62".

§ 264.341 [Amended]

39. Section 264.341 paragraph (a) is amended by removing the words " § 122.27(b)" and substituting the words " §
270.62", by removing the words " § 122.27(b)(2) and substituting the words " § 270.62(b)", and by removing the words
" § 122.25(b)(5)" and substituting the words " § 270.19".

§ 264.342 [Amended]

40. Section 264.342 paragraph (b)(2) is amended by removing the words " § 122.27(b)" and substituting the words
" § 270.62".

§ 264.343 [Amended]

41. Section 264.343 paragraph (d) is amended by removing the words " § 122.15" and substituting the words " §
270.41".

§ 264.344 [Amended]

42. Section 264.344 paragraph (a)(1) is amended by removing the words " § 122.27(b)" and substituting the words
" § 270.62".

43. Section 264.344 paragraph (b) is amended by removing the words " § 122.25(b)(5)" and substituting the words
" § 270.19".

44. Section 264.344 paragraph (c)(4) is amended by removing the words " § 122.25(b)(5)(iii)" and substituting the
words " § 270.19(c)".

PART 265 -- [AMENDED]
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§ 265.1 [Amended]

45. Section 265.1 paragraph (b) is amended by removing the words " § 122.22" and substituting the words " §
270.10". The comment after paragraph (b) is amended by removing the words "Part 122" and substituting the words
"Part 270". The comment after paragraph (c)(3) is amended by removing the words " § 122.45" and substituting the
words " § 144.14".

46. Section 265.1 paragraph (c)(4) is amended by removing the words "Subparts A and B or Subpart F of Part 123"
and substituting the words "Subparts A or B of Part 271".

§ 265.12 [Amended]

47. Section 265.12 paragraph (b) is amended by removing the words "Part 122" and substituting the words "Part
270", and by removing the words " § 122.23(c)" and substituting the words " § 270.72".

§ 265.147 [Amended]

48. Section 265.147 paragraphs (d) and (e) are amended by removing the words " § 122.15(a)(5)" and substituting
the words " § 270.41".

§ 265.276 [Amended]

49. Section 265.276 is amended by removing the words " § 122.23(c)(3)" from the comment after paragraph (a) and
substituting words " § 122.72(c)".
[FR Doc. 83-7926 Filed 3-31-83; 8:45 am]
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